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REQUEST FOR QUALIFICATIONS 
  
The City of Phoenix is seeking a qualified Construction Manager at Risk (CMAR) to provide 
preconstruction services and complete construction services for the Phoenix Sky Harbor 
International Airport Terminal 4 Vertical and Horizontal Transportation System Modernization 
Phase II project. The selected CMAR will work as a team with the designer of record and City 
staff to ensure an efficient design approach for the project. The project is located at Phoenix Sky 
Harbor International Airport Terminal 4, 3800 E. Sky Harbor Boulevard, Phoenix, AZ 85034.  
The estimated construction cost is $34 million. 
 
A Disadvantaged Business Enterprise goal will be established prior to the start of construction. 
 
This project will utilize federal funds and is subject to the requirements of 49 Code of Federal 
Regulations Part 26 and the U.S. Department of Transportation Disadvantaged Business 
Enterprise Program. 
 
SECTION I - PROJECT DESCRIPTION 
 
The modernization and replacement of critical horizontal and vertical transportation systems is 
part of on-going airport effort to improve terminal operation, enhance passenger experience and 
work towards achieving zero carbon status. This project (Phase II) as part of this multi-year 
effort will address the modernization of a mixture of different types of equipment including 
elevators, escalators and moving walkways. Depending on the type of equipment, 
modernization can entail a complete replacement of internal components such as moving 
walkways and escalators, or selective replacement of internal components in the case of 
elevators. When completed, all equipment is expected to receive a new useful life with updated 
finishes and new technology. 
 
SECTION II – SCOPE OF WORK 
 
To minimize the impact on terminal operations this project will proceed in a segmented manner 
where multiple vertical and horizontal units will be offline for modernization to take place while 
remaining units stay active to support terminal operation. Night work and multiple shifts to 
expedite the work will be required at certain locations. It is anticipated that the project will last 
four years inclusive of engineering, permitting, procurement, installation, testing and 
commissioning. 
 
The Construction Manager at Risk will begin with the firm in an agency support role for 
preconstruction services. The CMAR will assume the risk of delivering the project through a 
Guaranteed Maximum Price (GMP) contract. The CMAR will be responsible for construction 
means and methods and will be required to solicit bids from prequalified subcontractors to 
perform the work using the City’s subcontractor selection process. The CMAR may also 
compete to self-perform limited amounts of work. The GMP must be submitted in MAG or CSI 
format, or it will not be accepted.  
 
The preferred CMAR shall have construction experience in an active airport operations area, 
familiarity with FAA Advisory Circulars, and experience in coordinating projects with airport user 
groups. Services will be phased to include preconstruction and construction services. 
 
All work shall be performed in accordance with the Federal Requirements as listed in Exhibit C. 
 
A. Preconstruction phase services by the CMAR may include the following: 

• attend and participate in project meetings 
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• provide detailed cost estimating at each milestone of design and have knowledge of 
marketplace conditions 

• provide project planning and scheduling 
• provide for construction phasing and scheduling that will minimize interruption to City 

operations 
• provide alternate systems evaluation and constructability studies 
• advise City on ways to gain efficiencies in project delivery 
• prepare trade contractor selection plan and recommend early selection of major trade 

contractors as required 
• provide long-lead procurement studies and initiate procurement of long-lead items 
• assist in the permitting processes 
• participate with the City in a process to set a goal for local and DBE participation and 

implement the local and DBE process 
• protect the City’s sensitivity to quality, safety, and environmental factors 
• advise City on choosing green building materials.    
 

B. Construction phase services by the CMAR may include: 

• deliver construction of project on time, within budget, and according to the plans, 
specifications, and owner’s requirements 

• select subcontractors/suppliers for this project  
• prepare a Guaranteed Maximum Price (GMP) proposal that meets the approval of the 

City 
• coordinate with various City of Phoenix departments, other agencies, utility companies, 

etc. 
• arrange for procurement of materials and equipment 
• schedule and manage site operations 
• bid, award, and manage all construction related contracts while meeting City bid 

requirements including the local and SBE participation goal 
• provide quality controls 
• bond and insure the construction 
• address all federal, state and local permitting requirements 
• chair pre-construction conference, weekly OAC meeting and distribute meeting minutes 
• maintain a safe work site for all project participants 
• provide monthly schedule updates and construction progress report 
• provide resources and coordination to achieve acceptance for testing and commissioning 

by all parties 
• provide project close-out service 

 
Use of UNIFIER, an Application Service Provider (ASP) web-based project management 
database, may be required. The following information provides a guideline for utilization. Any 
questions related to the requirements of UNIFIER should be directed to the Project Manager. 
 

• The CMAR will be required to maintain all project records in electronic format.  
• The City provides an ASP web-based project management database which the CMAR 

will be required to utilize in the fulfillment of the contract requirements.  
• The CMAR shall provide a computerized networked office platform with broadband 

internet connectivity. 
• UNIFIER training will be provided through the City of Phoenix to firms under contract. 

 
SECTION III – DISADVANTAGED BUSINESS ENTERPRISE REQUIREMENTS    
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This project will utilize federal funds and is subject to the requirements of 49 Code of Federal 
Regulations Part 26 and the U.S. Department of Transportation DBE Program. Submitters are 
required to meet the DBE program requirements detailed in this clause and, by the submittal of 
qualifications or subsequent acceptance of a contract, agrees to provide opportunities for the 
fair and full utilization of DBEs by complying with the submittal and post-award requirements of 
this clause.  See Exhibit D. 
 
SECTION IV - PRE-SUBMITTAL MEETING    
 
A pre-submittal meeting will be held at 10:30 a.m., Phoenix time on Wednesday, January 3, 
2024, at Phoenix Sky Harbor International Airport Facilities & Services Building, 2nd Floor 
Conference Rooms A and B, located at 2515 E. Buckeye Road, Phoenix, Arizona. At this 
meeting, City staff will discuss the scope of work, general project requirements, and respond to 
questions from the attendees. It is strongly recommended that interested firms attend the pre-
submittal meeting. Inquiries regarding the project scope outside of this pre-submittal meeting 
must be directed to the Contracts Specialist.   
 
SECTION V - STATEMENT OF QUALIFICATIONS EVALUATION CRITERIA  
 
Firms will be selected through a qualifications-based selection process based on the criteria 
below. Subcriteria are listed in order of importance in relation to project services. City of Phoenix 
project experience is not required.  
 
A. General Information (100 points)   
 

1. Provide a general description of the firm that is proposing to provide construction 
management services and general construction services. Explain the legal organization 
of the proposed firm or team.  Provide an organization chart showing key personnel. 

 2. Provide the following information: 
a. List the Arizona contractor licenses held by the firm and the key personnel who will 

be assigned to this project. Provide the contractor license number. Reference the 
appropriate licenses held, if needed. In order to be considered for this project, the 
contractor must hold the correct license as deemed appropriate by the Arizona 
Registrar of Contractors prior to submitting a Statement of Qualifications (SOQ) for 
this project in accordance with Arizona Revised Statute §32-1151.  

 
b. Identify the location of the firm’s principal office and the home office location of key 

staff on this project.   
 
c. Identify any contract or subcontract held by the firm or officers of the firm, which has 

been terminated within the last five years. Identify any claims arising from a contract 
which resulted in litigation or arbitration within the last three years. Briefly describe 
the circumstances and the outcomes. 

 
B. Experience and Qualifications of the Firm (275 points) 
 

1. Identify at least three comparable projects in which the firm served as either CMAR, 
agency Construction Manager during design and construction phases (without providing 
construction services), or General Contractor. Special consideration will be given to firms 
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that have provided Construction Manager at Risk services on similar successful projects. 
For each project identified, provide the following: 
 
a. Description of the project 
b. Role of the firm (specify whether Construction Manager at Risk, Construction 

Manager or General Contractor. If CMAR or General Contractor, identify the percent 
of work self-performed. Also specify services provided during design phase, i.e., cost 
estimating, scheduling, value engineering, etc.) 

c. Project’s original contracted construction cost and final construction cost 
d. Construction dates 
e. Project owner 

 
2. List of all City of Phoenix projects where the firm provided CMAR, agency construction 

management, or general construction services in the last five years, either completed or 
ongoing. 

 
C. Experience of Key Personnel to be Assigned to This Project (250 points) 

 
1. For each key person identified, list their length of time with the firm and at least two 

comparable projects in which they have played a primary role. If a project selected for a 
key person is the same as one selected for the firm, provide just the project name and 
the role of the key person. For other projects provide the following: 
a. Description of project 
b. Role of the person 
c. Project’s original construction cost and final construction cost 
d. Construction dates 
e. Project owner 

 
2. List any proposed consultants, (including DBEs), including key staff names and the 

experience and qualifications of these individuals. 
 

D. Understanding of the Project and Approach to Performing the Required Services (375 
points) 

 
1. Discuss the major issues your firm has identified on this project and how you intend to 

address those issues. 
 
2. Attached to this Request for Qualifications is the City of Phoenix general subcontractor 

selection plan (see Exhibit A). Describe how you intend to implement this subcontractor 
selection plan including your recommendations for subcontractor trades to be selected 
by qualifications only vs. qualifications and bids; and discuss the benefit that your 
subcontractor selection plan provides to the project. 

 
3. Describe your firm’s project management approach and team organization during 

design and construction phase services. Describe software systems and processes 
used for planning, scheduling, estimating, and managing construction. Briefly describe 
the firm’s experience on quality control, dispute resolution, and safety management. 

 
E. Reference Check (21 points*) 
 

Use the form provided (Exhibit B) to obtain at least three references (it is preferred no more 
than one be a City of Phoenix project). If your firm has not completed prior projects with 
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other agencies, you will not be penalized. It is recommended there be references outside 
the City of Phoenix. 
 

 *These points are in addition to the 1,000 points for the SOQ.  
 

SECTION VI - SUBMITTAL REQUIREMENTS 
 
Electronic Submittal Process: Firms interested in this project must submit a Statement of 
Qualifications (SOQ) electronically through the ProcurePHX online portal.  
 
Submittal requirements are as follows: 
 
 Vendor Information: All firms must be registered in the City’s Vendor Management 

System prior to submitting a proposal.  For new firms, the City will send an email to 
your firm with a vendor number within two business days of submitting the request. 
The vendor number should be included on the cover of the SOQ. Information on how 
to register with the City is available at:   
 
                          https://www.phoenix.gov/financesite/Pages/EProc-help.aspx  

 
If your firm is already registered with the City of Phoenix’s ProcurePHX system, 
please visit https://eprocurement.phoenix.gov/irj/portal to login and access the electronic 
solicitation. 

 
 The product category code for this RFQ is 912000000 and the RFx number is 

6000001524. 
 

 Submittals:  
 
 Experience Modification Rate (EMR) – provide current rating; the awarded company will 

be asked to provide verification upon contract execution. 
 Submittals must be uploaded to the ProcurePhx website by the submittal due date and 

time.  
 Submit only one SOQ electronically, in .PDF format only, addressing all evaluation 

criteria. No hard copies will be accepted. 
 Clearly display the firm name (full legal name), vendor number, project title, and project 

number on the cover of the SOQ. 
 A maximum of 12 pages is permitted to address all content in the SOQ submittal 

(Maximum page limit includes evaluation criteria and all additional content. It does 
not include information sheet.)   

 Submit the Statement of Qualifications by 12:00 noon, local time, on Friday, January 
12, 2024. 

 Page size must meet requirements of 8½” x 11” 
 Font size must not be less than 10 point 
 Content count: 

 Each side of a page containing evaluation criteria and additional content will be 
counted toward the maximum page limit noted above. 

 Pages that have project photos, charts and/or graphs will be counted towards the 
maximum page limit noted above. 

 Front and back covers, information sheet, Table of Contents pages, and divider 
(tab) pages will NOT be counted toward the maximum page limit noted above, 

https://www.phoenix.gov/financesite/Pages/EProc-help.aspx
https://eprocurement.phoenix.gov/irj/portal
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unless they include evaluation criteria and additional content that could be 
considered by the selection panel. 
 

 Information Sheet:  Provide an information sheet that includes project title, project number, 
RFx number, firm name (full legal name), address, phone number, vendor number, and the 
name, title, email address and signature of your contact person for the project.  Do not 
include any additional information. 

 
 Evaluation Criteria:  Address the SOQ evaluation criteria.   

 
 Bonding Statement:  As a separate PDF attachment, include a statement of the firm’s 

bonding capacity from a Surety Company (A- or better for the prior four quarters) along 
with your SOQ submittal. (This bond statement will not be counted towards the maximum 
number of pages). 

  
 Additional Content:  Resumes and other information may be included (content shall be 

included within the permitted maximum page limit). 
 
 Disadvantaged Business Enterprise Attachments:  Include completed DBE Clause 

Exhibit D and supporting documentation, as a separate PDF attachment electronically along 
with your SOQ submittal. DBE attachments do NOT count towards maximum page count. 

 
 Federal Requirements and Contract Provisions for Airport Improvement Program –

Construction Services Attachments: Include completed Federal Contract Provisions 
Exhibit C Attachments, as a separate PDF attachment electronically along with your SOQ 
submittal. Federal Contract Provisions attachments do NOT count towards maximum page 
count. 

 
Note: All pages exceeding the specified maximum page limit will be removed from the 
submittal and not considered in evaluating a submitted SOQ.   
 
GROUNDS FOR DISQUALIFICATION: 
 
Please be advised that the following will be grounds for disqualification, and will be strictly 
enforced: 
 
• Uploading of submittal to the wrong project. 
• Violating the “Contact with City Employees” policy contained in this RFQ. 
• Failure to provide bonding statement. Note: Submit as a separate PDF. 
• Missing DBE Exhibit D and supporting documentation. Note: Submit as a separate PDF. 
• Missing Federal Contract Provisions Exhibit C and supporting documentation. Note: Submit 

as a separate PDF. 
 
SECTION VII - SELECTION PROCESS AND SCHEDULE  
 
The successful Contractor will be selected through a two-step process which is a qualifications-based 
selection that includes a cost value element.  
 
During the first step, interested firms will submit their SOQ. The selection panel will evaluate the SOQs 
according to the criteria in Section V above and may select up to five firms as finalists to proceed to the 
second step of the procurement, which is the Request for Proposal (RFP) process.  
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During the second step, the RFP will be issued to the five finalists. The five finalists will submit technical 
and price proposals in response to the RFP. The finalists’ proposals will be evaluated and scored in 
accordance with the RFP scoring methodology. The firm with the highest composite scores for the 
technical and price proposals will be selected for the procurement. The final step is the recommendation 
for award of the CMAR.  
 
The City expects to create a final list of at least one, but not more than three firms for this project. The 
City will enter into negotiations with the selected firm and execute a contract upon completion of 
negotiation of contract terms for City Council approval.   
 
The following tentative schedule has been prepared for this project. The Pre-submittal meeting is not 
mandatory. 
 Pre-submittal meeting January 3, 2024 
 SOQs due January 12, 2024 
 Issue Request for Proposals to Finalists January 22, 2024 
 Pre-Proposal Meeting January 25, 2024 
 Request for Proposals Due February 5, 2024 
 Notify Firms of Award Selection Mid-February 2024 
 Scope Meeting Late February 2024  
 
If the City is unsuccessful in negotiating a contract with the best-qualified firm, the City may then 
negotiate with the next most qualified firm until a contract is executed, or the City may decide to 
terminate the selection process. Once a contract is executed with the successful firm, the 
procurement is complete.   
 
Firms on the short list for this project will be notified directly by the City. Notification to all other 
firms on the status of a short list for this project will be posted on the City of Phoenix’s 
“Tabulations, Awards, and Recommendations” website:   
 

http://solicitations.phoenix.gov/awards 
 

The firm selected for this project will be notified directly by the City. Notification to all other firms 
on the status of a selection on this project will be posted on the City of Phoenix’s “Tabulations, 
Awards, and Recommendations” website:   
 

http://solicitations.phoenix.gov/awards 
 

SECTION VIII – CONSTRUCTION PHASE DAVIS BACON COMPLIANCE 
 
The CMAR shall comply with “Federal Davis Bacon and Related Acts” in accordance with 29 
CFR Part 3 and 29 CFR Part 5 as applicable for the construction phase contract. Prior to 
bidding to subcontractors, the CMAR shall obtain the effective federal wage determination to be 
included in all subcontracts. 
 
At least 14 days prior to bidding to subcontractors, the CMAR shall contact the Labor 
Compliance Office at (602) 261-8287 to obtain the appropriate contract wage determination to 
be included in all subcontracts. 
 
SECTION IX – FEDERAL REQUIREMENTS       
 
Lobbying and Influencing Federal Employees. No Federal appropriated funds shall be paid, 
by or on behalf of the CMAR, to any person for influencing or attempting to influence an officer 
or employee of any agency, a Member of Congress, an officer or employee of Congress, or an 

http://solicitations.phoenix.gov/awards
http://solicitations.phoenix.gov/awards
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employee of a Member of Congress in connection with the making of any Federal grant and the 
amendment or modification of any Federal grant.  If any funds other than Federal appropriated 
funds have been paid to any person for influencing or attempting to influence an officer or 
employee of any agency, a Member of congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with any Federal grant, the CMAR shall 
complete and submit Standard Form-LLL, “Disclosure of Lobby activities,” in accordance with its 
instructions. 
 
Trade Restriction. The CMAR and subcontractors, by submission of the Statement of 
Qualifications, certifies that it is not owned or controlled by one or more citizens of a foreign 
country included in the list of countries that discriminate against U.S. firms published by the 
Office of the United States Trade Representative (USTR); has not knowingly entered into any 
contract or subcontract for this JOC with a person that is a citizen or national of a foreign 
country on said list, or is owned or controlled directly or indirectly by one or more citizens or 
nationals of a foreign country on said list; and has not procured any product nor subcontracted 
for the supply of any product for use on the contract that is produced in a foreign country on said 
list. 
 
Unless the restrictions of this clause are waived by the Secretary of Transportation in 
accordance with 49 CFR 30.17, no contract shall be awarded to a CMAR or subcontractor who 
is unable to certify to the above.  If the CMAR knowingly procures or subcontracts for the supply 
of any product or service of a foreign country on said list for use on the project, the Federal 
Aviation Administration may direct through the Sponsor cancellation of the contract at no cost to 
the Government. 
 
Further, the CMAR agrees that, if awarded a contract resulting from this solicitation it will 
incorporate this provision for certification without modification in each contract and in all lower 
tier subcontracts.  The CMAR may rely on the certification of a prospective subcontractor unless 
it has knowledge that the certification is erroneous. 
 
The CMAR shall provide immediate written notice to the Sponsor if the CMAR learns that its 
certification or that of a subcontractor was erroneous when submitted or has become erroneous 
by reason of changed circumstances.  The subcontractor agrees to provide written notice to the 
CMAR if at any time it learns that its certification was erroneous by reason of changed 
circumstances. 
 
Nothing contained in the foregoing shall be construed to require establishment of a system of 
records in order to render, in good faith, the certification required by this provision.  The 
knowledge and information of a CMAR is not required to exceed that which is normally 
possessed by a prudent person in the ordinary course of business dealings. 
 
Debarment, Suspension, Ineligibility and Voluntary Exclusion. The CMAR and its 
subcontractors, by submission of its Statement of Qualifications (SOQ) certifies that neither it 
nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible, 
or voluntarily excluded from participation in this transaction by any Federal department or 
agency.   It further agrees by submitting its SOQ that it will include this clause without 
modification in all lower tier transactions, solicitations, proposals, contracts, and subcontracts.  
Where the CMAR or any lower tier participant is unable to certify this statement, it shall attach 
an explanation to its SOQ. 
 
Buy American Preference. The CMAR certifies by submission of its Statement of 
Qualifications, that it will comply with Buy American preferences established under Title 49 
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U.S.C. Section 50101. Unless formally approved by the Federal Aviation Administration, all 
acquired steel and manufactured products installed must be produced in the United States. Be 
advised that the North American Free Trade Agreement does not apply to Aviation Improvement 
projects. 
 
Equal Employment Opportunity. The CMAR agrees that it will undertake affirmative action in 
conformance with 14 CFR Part 152, Subpart E, to insure that no person shall on the grounds of 
race, creed, color, national origin or sex be excluded from participating in any employment, 
contracting or leasing activities covered in 14 CFR Part 152, Subpart E. The CMAR assures that 
no person will be excluded on such grounds from participating in or receiving the services or 
benefits of any program or activity covered by Subpart E. The CMAR further agrees that it will 
require its covered suborganizations to provide assurances to the CMAR that they similarly will 
undertake affirmative action and that they will require like assurances from their 
suborganizations, as required by 14 CFR Part 152, Subpart E. 

 
If the CMAR is a construction contractor on the Airport, the CMAR shall submit to the City of 
Phoenix the reports required by paragraph (e) of 14 C.F.R. § 152.415, on the same basis as 
stated in paragraph (e) of 14 C.F.R. § 152.415, and the CMAR shall require each subcontractor 
to submit the reports required by paragraph (f) of 14 C.F.R. § 152.415 through the CMAR to the 
City of Phoenix, for transmittal by the City of Phoenix to the FAA. 
 
Non-Segregated Facilities. The CMAR and its subcontractors, by submission of the Statement 
of Qualifications certifies that it does not maintain or provide for its employees any segregated 
facilities at any its establishments, and that it does not permit its employees to perform their 
services at any location, under its control where segregated facilities are maintained. The 
CMAR certifies further that it will not maintain or provide for its employees segregated facilities 
at any of its establishments, and that it will not permit its employees to perform their services at 
any location, under its control, where segregated facilities are maintained.   
 
Federal Affirmative Action Requirements. The CMAR will comply with the federal Affirmative 
Action requirements as provided by 14 C.F.R. Part 152, subpart E during the term of the 
contract and the CMAR will require its subcontractors to also comply with the federal Affirmative 
Action requirements as set out above, and as may be amended.  Failure of the CMAR and its 
subcontractors to maintain compliance during the term of the contract, including renewal 
options, is a material breach and may result in termination of the contract. 
 
The selected Contractor should expect to comply with the Arizona State Statutes Title 34 and 
City of Phoenix Design and Construction Procurement’s contract provisions. 
 
SECTION X - GENERAL INFORMATION 
 
Citywide Capital Improvement Projects. Consulting and contractor services supporting the 
City’s Capital Improvement Projects are procured under the authority of the City Engineer, 
currently located within the Street Transportation Department. Design and Construction 
Procurement coordinates the citywide consulting and construction contracting procurement 
processes.   
 
Changes to Request for Qualifications. Any changes to this Request for Qualifications 
will be in the form of a notification.  The City of Phoenix shall not be held responsible for any 
oral instructions.  Notifications are available on both the Solicitations and ProcurePHX webpage. 
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It shall be the responsibility of the registered RFQ holder to determine, prior to the 
submittal of the Statement of Qualifications, if notifications have been issued.  Registered 
RFQ holders may refer to the webpage or call the Contract Specialist (listed below) in order to 
ascertain if a Notification has been issued for this project. 
 
Alternate Format. For more information or a copy of this publication in an alternate format, 
contact the Contract Specialist (listed below) - Voice or TTY 711.  Requests will only be honored 
if made within the first week of the advertising period.   
 
Release of Project Information/Public Records Request. The City shall provide the release 
of all public information concerning the project, including selection announcements and contract 
awards. Those desiring to release information to the public must receive prior written approval 
from the City. To submit a Public Records Request, visit phoenix.gov/prr. 
                                                                                                                                                   
City Rights. The City of Phoenix reserves the right to reject any or all Statements of 
Qualifications, to waive any informality or irregularity in any Statement of Qualifications received, 
and to be the sole judge of the merits of the respective Statements of Qualifications received. 
 
Contact with City Employees. Beginning on the date the RFQ is issued and until the date the 
contract is awarded or the RFQ withdrawn, all persons or entities that respond to the RFQ, 
including their authorized employees, agents, representatives, proposed partner(s), 
subcontractor(s), joint venture(s), member(s), or any of their lobbyists or attorneys (collectively 
the Proposer), will refrain from any direct or indirect contact with any person (other than the 
designated Contract Specialist), including members of the evaluation panel, the City Manager, 
Assistant City Manager, Deputy City Managers, Department heads, the Mayor and other 
members of the Phoenix City Council. As long as the RFQ solicitation is not discussed, 
Proposers may continue to conduct business with the City and discuss business that is 
unrelated to this RFQ solicitation with City staff.  
 
Commencing on the date and time a solicitation is published, potential or actual proposers 
(including their representatives) will only discuss matters associated with the solicitation with the 
Mayor, any members of City Council, the City Manager, any Deputy City Manager, or any 
department director directly associated with the solicitation (including in each case their 
assigned staff, except for the designated procurement officer) at a public meeting, posted under 
the Arizona Revised Statutes, until the resulting contract(s) are awarded or all offers or 
responses are rejected and the solicitation is cancelled without any announcement by the 
procurement officer of the City’s intent to reissue the same or a similar solicitation. 
 
Proposers may discuss their proposal or the RFQ solicitation with the Mayor or one or more 
members of the Phoenix City Council, provided such meetings are scheduled through the 
Contract Specialist (listed below), conducted in person at 200 W. Washington, Phoenix, Arizona 
85003, and are posted as open meetings with the City Clerk at least twenty-four (24) hours prior 
to the scheduled meetings. The City Clerk will be responsible for posting the meetings. The 
posted notice shall identify the participants and the subject matter, as well as invite the public to 
participate.  
 
This policy is intended to create a level playing field for all Proposers, assure that contracts are 
awarded in public, and protect the integrity of the selection process. OFFERORS THAT 
VIOLATE THIS POLICY WILL BE DISQUALIFIED.  
 
Conflict of Interest. The City reserves the right to disqualify any Proposer on the basis of any 
real or apparent conflict of interest that is disclosed by the proposal submitted or any other data 
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available to the City. This disqualification is at the sole discretion of the City. Any Proposer 
submitting a proposal herein waves any right to object now or at any future time, before any 
body or agency, including but not limited to, the City Council of the City of Phoenix or any court. 
 
Protest Procedures. Firms wishing to respond to disqualification or a procurement outcome 
may refer to The Code of the City of Phoenix Chapter 2, Article XII, Section 2-187 to 2-190.4, 
which governs protest procedures utilized throughout the selection process. The procedures 
may be reviewed through the City of Phoenix website at: 

 
http://www.codepublishing.com/az/phoenix/ 

 
A copy of the Protest Policy is also available online at: 

 
https://www.phoenix.gov/streets/procurement-opportunities 

  
Questions.  Questions pertaining to this selection process or contract issues should be directed 
to the Contract Specialist, Annette Perez at (602) 273-3488 or by email at 
annette.perez@phoenix.gov. 

 

http://www.codepublishing.com/az/phoenix/
https://www.phoenix.gov/streets/procurement-opportunities
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EXHIBIT A  
CITY OF PHOENIX SUBCONTRACTOR SELECTION PLAN  

(EXCERPT FROM CMAR CONTRACT) 
 

MAJOR SUBCONTRACTOR AND MAJOR SUPPLIER SELECTIONS 
 
The selection of major Subcontractors and Suppliers may occur before Construction 
Services.  Major Subcontractors and Suppliers may be selected based on qualifications 
alone or a combination of qualifications and price. Subcontractors must not be selected 
based on price alone. The selection of major Subcontractors and Suppliers is the 
Contractor’s responsibility. In any case, the Contractor is solely responsible for the 
performance of all selected Subcontractors and Suppliers. 
 
The Contractor must prepare a Subcontractor and Supplier selection plan and submit 
the plan to the City for approval. This selection plan must identify trades that may be 
selected by qualifications only and trades that to be selected by qualifications and 
competitive bid. This plan must also identify all Subcontractors that are not selected 
through a formalized qualifications-based selection process. The Subcontractor and 
Supplier selection plan must be consistent with the selection requirements included in 
this Contract.   
 
Selection by qualifications only - the City may approve the selection of a 
Subcontractor(s) or Suppliers(s) based only on their qualifications when the Contractor 
can demonstrate it is in the best interest of the Project. 
 
Qualification-based selection of a Subcontractor(s) or Supplier(s) should only occur 
during the design phase to achieve maximum benefit of Subcontractor’s involvement 
before submittal of a GMP Proposal. 
 
The Contractor must follow the approved Subcontractor selection plan when evaluating 
qualifications of Subcontractor(s) or Supplier(s), and the Contractor must provide the 
City with its review and recommendation. 
 
The Contractor must receive City approval of the selected Subcontractor(s) and 
Supplier(s). 
 
The Contractor must negotiate costs for services/supplies from each Subcontractor and 
Supplier selected under this method. 
 
Selection by qualifications and competitive bid - the Contractor must follow the 
Subcontractor selection plan when evaluating qualifications of a Subcontractor or 
Supplier, and the Contractor must provide the City with its process to prequalify 
prospective Subcontractors and Suppliers. During Construction Services, all Work for 
major Subcontractors and Suppliers must then be competitively bid unless a 
Subcontractor or Supplier was selected by qualifications only.  
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EXHIBIT B 
CONTRACTOR REFERENCE CHECK INSTRUCTIONS, FORM, AND SAMPLE 

LETTER 
 

The attached Contractor Performance Evaluation Form is to be provided to the agencies 
or entities for which your firm has recently provided services similar to those requested 
for this project. Provide the evaluation form to the Owner, or the Owner’s representative 
directly responsible for oversight of the project to complete and submit to the email box 
listed below. 
 
The first three references submitted will be accepted and the scores utilized as part of 
the evaluation process. Each reference check is worth up to 7 points for a total of up to 
21 points available. 
 
The form is to be completed by the agency or entity and uploaded to the (email box) at:  

 
soq.referencechecks@phoenix.gov 

 
The procurement identifier is: 

 
6000001524 

 
Attention: Annette Perez 

 
Also attached is a sample performance evaluation cover letter that may be used when 
sending the reference check request.  

 
 
 
 
 
 
 
 
 
 
  
 

 
 
 
 
 
 
 
 
 
 

mailto:soq.referencechecks@phoenix.gov


  

                                                      
PSHIA T-4 VERTICAL AND HORIZONTAL TRANSPORTATION SYSTEMS MOD PH II          Page 14 of 19                            
AV21000110 FAA                                                                                                                                                                CMAR RFQ Rev. 12/23     

Sample Contractor Performance Evaluation Cover Letter 
 
 
Sample Cover Letter 
Contact Name 
Address of Reference 
 
 
 
(Your Name) is responding to a Request for Qualifications (RFQ) from the City of Phoenix Office 
of the City Engineer’s Design and Construction Procurement section. 
 
The City is requesting reference information related to our past performance.  As a part of the 
response submittal process, the City is requesting performance evaluations from agencies that 
our firm has performed services for either in the past or is currently receiving services. 
  
I would appreciate your cooperation in completing the attached Contractor Performance 
Evaluation form and return by email the completed form by 12:00 pm Phoenix time on 
January 12, 2024 to: 
 

 soq.referencechecks@phoenix.gov  
 
Reference in Subject Line: RFx 6000001524 
 
For questions, contact Annette Perez, Contracts Specialist at 602-273-3488 or via email 
annette.perez@phoenix.gov. 
 
Failure to submit the Contractor Performance Evaluation form by the above date will have a 
negative impact on the proposal we submit for this service.  Your cooperation in submitting this 
form by this date is appreciated.  
 
If you have any questions regarding this request, please contact (your name) at (your telephone 
number). 
 
 
Sincerely, 
 
 
 
 

 
 
 
 
 
 
 
 

mailto:soq.referencechecks@phoenix.gov
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INSTRUCTIONS FOR COMPLETING CONTRACTOR PERFORMANCE EVALUATION 

 
Evaluate the contractor’s contract performance in each of the rating areas listed below. On the 
Contractor Performance Evaluation form, circle the rating from 1 to 4 that most closely matches 
your evaluation of the contractor’s performance. Comments are not required but appreciated. Every 
rating area must be scored.  
 
The Design and Construction Procurement section will use the information from this form to 
evaluate firms competing for contract award. This completed form will become public record 
and upon request, will be released to the contractor or any other entity. 
 
Please submit the completed form to the address indicated on the bottom of the Contractor 
Performance Evaluation form.  Thank you for your time and your cooperation. 
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PHOENIX SKY HARBOR INTERNATIONAL AIRPORT  
TERMINAL 4 VERTICAL AND HORIZONTAL TRANSPORTATION  

SYSTEM MODERNIZATION PHASE II  
2-STEP CONSTRUCTION MANAGER AT RISK SERVICES 

AV21000110 FAA 
RFx 6000001524 

 
CONTRACTOR PERFORMANCE EVALUATION FOR ____________________________ 

                    (firm name) 
 

In the box below, provide the project title, contracted services provided by the firm, and start 
and completion dates of services. This form is to be completed by the Owner, or the Owner’s 
representative directly responsible for oversight of the project. The project services 
evaluated must be relevant to the services of this project.  Every rating area must be scored.  
 

RATINGS:  Summarize the Contractor’s performance and circle the number below that 
corresponds to the performance rating for each category.  Please see the rating scale.  
Please do not use N/A for scoring. 
 

1 = Unsatisfactory (.25 pt.); 2 = Poor (.50 pt.); 3 = Good (.75 pt.); 4 = Excellent (1.0 pt.) 
 

HOW WOULD YOU RANK THE 
BUSINESS RELATIONSHIP 
BETWEEN THE OWNER AND 
THE FIRM? 

4 
3 
2 
1 

Comments: 

WAS THE TEAM PRESENTED IN 
THE PROPOSAL THE TEAM 
THAT WORKED ON THE 
PROJECT TO COMPLETION? 

4 
3 
2 
1 

Comments: 

WAS STAFF PROACTIVE IN 
SOLVING PROBLEMS THAT 
MAY HAVE OCCURRED ON THE 
PROJECT? 

4 
3 
2 
1 

Comments: 

WAS THE CONTRACTED 
SCOPE OF SERVICES 
COMPLETED ON TIME AND 
WITHIN BUDGET? 

4 
3 
2 
1 

Comments: 

HOW WOULD YOU RATE THE 
QUALITY OF WORK 
PERFORMED BY THIS FIRM ON 
YOUR PROJECT? 

4 
3 
2 
1 

Comments: 
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DID THE FIRM RECOMMEND 
EFFICIENCIES OR PROVIDE 
INNOVATIVE IDEAS OR 
SUGGESTIONS? 

4 
3 
2 
1 

Comments: 

WOULD YOU BE WILLING TO 
CONTRACT WITH THIS FIRM 
AGAIN? (YES = 1 point) 

YES  
 
 
 NO 

Comments: 
 
 

TOTAL SCORE  (MAXIMUM 7 POINTS) 

 
Reference Evaluation Provided By:  
 
Name and Title: ___________________________________________________________ 
 
Agency/Organization: ______________________________________________________ 
 
Date: ___________________________________    
 
Telephone Number: ________________________ 
 

 
Email completed form by January 12, 2024, by 12:00 pm Phoenix time to: 

 
soq.referencechecks@phoenix.gov  

 
 
*EMAIL SUBJECT LINE SHOULD REFERENCE RFx NUMBER 6000001524 
 
The document should reference the project number and firm for which the reference check is being 
submitted.  If no project number is available, reference the service and firm for which the reference 
check is being submitted. 

 
      

mailto:soq.referencechecks@phoenix.gov
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EXHIBIT C 
FEDERAL CONTRACT PROVISIONS 

FOR AIRPORT IMPROVEMENT PROGRAM – CONSTRUCTION SERVICES 
 

AND 
 

REQUIRED CONTRACT PROVISIONS FEDERAL-AID CONSTRUCTION 
CONTRACTS – FHWA-1273 

 
 

(ATTACHED) 
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EXHIBIT E – FEDERAL CONTRACT PROVISIONS 
FOR AIRPORT IMPROVEMENT PROGRAM CONSTRUCTION PROJECTS 

 

 Provision Page Attachment 
I. Buy American Preferences – 49 U.S.C. § 50101 

 
2 Attachment 1 

II.  Title VI of the Civil Rights Act of 1964 – Compliance with 
Nondiscrimination Requirements -- 42 U.S.C. § 47123 and FAA 
Order 1400.11  

2  

III.  General Civil Rights Provisions –  49 U.S.C. § 47123 3  

IV.  Lobbying and Influencing Federal Employees – 31 U.S.C. § 1352; 
49 C.F.R. Part 20, Appx. A; 2 C.F.R. Part 200, Appx. II(J) 

3 Attachment 2 

V.  Access to Records and Reports – 2 C.F.R. §§ 200.333, 200.336 
and FAA Order 5100.38 

3  

VI.  Disadvantaged Business Enterprises – 49 C.F.R. Part 26 4  

VII.  Energy Conservation Requirements – 2 C.F.R. Part 200, Appx. 
II(H) 

4  

VIII.  Breach of Contract Terms – 2 C.F.R. § 200, Appx. II(A) 4  

IX.  Right to Inventions – 2 C.F.R. Part 200, Appx. II(F) and 37 C.F.R. 
§ 401 

4 Attachment 3 

X.  Trade Restriction Certification – 49 U.S.C. § 50104; 49 C.F.R. 
Part 30 

4 Attachment 4 

XI.  Restrictions on Federal Public Works Projects – 49 C.F.R. § 
30.15 

4 Attachment 5 

XII.  Veteran’s Preference –  49 U.S.C. § 47112 4  

XIII.  Davis Bacon Act – Effective Federal Wage Schedule (submitted 
with GMP) – 40 U.S.C. §§ 3142 – 3148 

5  

XIV.  Davis Bacon Labor Standards Provisions – 29 C.F.R. Part 3 and 
Part 5 and 2 C.F.R. § 200, Appx. II(D) 

5  

XV.  Equal Opportunity Clause and Standard Federal Equal 
Employment Opportunity Construction Contract Specifications – 
41 C.F.R. §§ 60-1.4 and 60-4.3; 2 C.F.R. § 200, Appx. II(C); and 
Executive Order 11246 

41 Attachment 6 

XVI. Prohibition of Segregated Facilities – 41 C.F.R. § 60-1.8 45 Attachment 7 

XVII.  Notice of Requirement for Affirmative Action – 41 C.F.R. § 60-4.2 
and Executive Order 11246 

45  

XVIII. Tax Delinquency and Felony Convictions 46 
 

ATTACHMENT 8 – 
TAX 

DELINQUENCY 
AND FELONY 
CONVICTIONS 

XIX.  Termination of Contract – 2 C.F.R. § 200, Appx. II(B) and FAA 
Circular 150/5370-10, § 80-09 

46  

XX.  Certification Regarding Debarment, Suspension, Ineligibility and 
Voluntary Exclusion – 2 C.F.R. Parts 180 and 1200 and U.S. 
DOT Order 4200.5 

47 ATTACHMENT 9 - 
CERTIFICATION 

REGARDING 
DEBARMENT, 

XXI.  Contract Workhours and Safety Standards Act Requirements – 2 
C.F.R. § 200, Appx. II(E) 

47  

XXII.  Clean Air and Water Pollution Control – 2 C.F.R. § 200, Appendix 
II(G) 

48  

XXIII. Trafficking Victims Protection – 2 C.F.R. Part 175 48  

XXIV. Distracted Driving and Texting While Driving – Executive Order 49  
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13513 and DOT Order 3902.10 

XXV. Occupational Safety and Health Act of 1970 – 29 CFR Part 1910 49  

XXVI. Copeland “Anti-kickback” Act – 2 C.F.R. § 200, Appendix II(D) 
and 29 C.F.R. Parts 3 and 5 

50  

XXVII. Federal Fair Labor Standards Act (Federal Minimum Wage) – 29 
U.S.C. §§ 201, et seq. 

50  

XXVIII. Procurement of Recovered Materials – 2 C.F.R. § 200.322 and 
40 C.F.R. Part 247 

50  

XXIX. Seismic Activity – 49 C.F.R. Part 41 50  

Note: Attachments are located at the end of this Exhibit. 
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ADDITIONAL FEDERAL CONTRACT PROVISIONS FOR  
AIRPORT IMPROVEMENT PROGRAM CONSTRUCTION PROJECTS 

 
The Contractor is required to comply with all of the following federal contract provisions as applicable to 
this Contract. 

I. BUY AMERICAN PREFERENCE, 49 U.S.C. § 50101  

See Attachment 1. 
 
The contractor agrees to comply with 49 U.S.C. § 50101, which provides that federal funds may not be 
obligated unless all steel and manufactured goods used in AIP-funded projects are produced in the United 
States, unless the FAA has issued a waiver for the product; the product is listed as an Excepted Article, 
Material or Supply in Federal Acquisition Regulation subpart 25.108; or is included in the FAA Nationwide 
Buy American Waivers Issued list.  

 
A bidder or offeror must complete and submit the appropriate Buy American certification included below 
with their bid or offer.  The City will reject as nonresponsive any bid or offer that does not include a 
completed Certificate of Buy American Compliance.   

 
Type of Certification is based on Type of Project 

 
There are two types of Buy American certifications: 

 
1. Projects for a facility (buildings, such as terminals, for snow removal equipment, for aircraft rescue and 
firefighting operations, etc.).  The Certificate of Compliance Based on Total Facility must be submitted.   

2. Projects for non-facility development (non-building construction projects, such as runway or roadway 
construction, equipment acquisition projects, etc.).  The Certificate of Compliance Based on Equipment and 
Materials Used on the Project must be submitted. 

II. TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 – Compliance with Nondiscrimination 
Requirements – 49 U.S.C. § 47123 and FAA Order 1400.11 

 
Title VI Solicitation Notice.  The City, in accordance with the provisions of Title VI of the Civil Rights Act 
of 1964 (78 Stat. 252, 42 U.S.C. §§ 2000d to 2000d-4) and the Regulations, hereby notifies all bidders and 
offerors that it will affirmatively ensure that, in any contract entered into pursuant to this advertisement, 
disadvantaged business enterprises will be afforded full and fair opportunity to submit bids in response to 
this invitation and will not be discriminated against on the grounds of race, color, or national origin in 
consideration for an award. 
 
During the performance of this Contract, the Contractor, for itself, its assignees, and successors in interest 
(hereinafter referred to as Contractor) agrees as follows: 

 
1. Compliance with Regulations.  The Contractor (hereinafter includes consultants) will comply with the 
Title VI List of Pertinent Nondiscrimination Acts and Authorities, as they may be amended from time to time, 
which are incorporated herein by reference and made a part of this Contract. 

 
2. Nondiscrimination.  The Contractor, with regard to the work performed by it during the Contract, shall 
not discriminate on the grounds of race, color, or national origin in the selection and retention of 
subcontractors, including procurements of materials and leases of equipment.  The Contractor shall not 
participate either directly or indirectly in the discrimination prohibited by the Nondiscrimination Acts and 
Authorities, including employment practices when the Contract covers any activity, project, or program set 
forth in Appendix B of 49 C.F.R. Part 21. 
3. Solicitations for Subcontracts, Including Procurements of Materials and Equipment.  In all 
solicitations, either by competitive bidding or negotiation, made by the Contractor for work to be performed 
under a subcontract, including procurements of materials or leases of equipment, each potential 
subcontractor or supplier shall be notified by the Contractor of the Contractor's obligations under this 
Contract and the Nondiscrimination Acts and Authorities on the grounds of race, color, or national origin. 
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4. Information and Reports.  The Contractor will provide all information and reports required by the 
Nondiscrimination Acts and Authorities, and directives issued pursuant thereto, and shall permit access to 
its books, records, accounts, other sources of information, and its facilities as may be determined by the 
City or the FAA to be pertinent to ascertain compliance with such Nondiscrimination Acts and Authorities 
and instructions.  Where any information required of a Contractor is in the exclusive possession of another 
who fails or refuses to furnish the information, the Contractor will so certify to the City or the FAA, as 
appropriate, and shall set forth what efforts it has made to obtain the information. 

 
5. Sanctions for Noncompliance.  In the event of the Contractor's noncompliance with the 
nondiscrimination provisions of this Contract, the City will impose such Contract sanctions as it or the FAA 
may determine to be appropriate, including: 
 

(1)  Withholding payments to the Contractor under the Contract until the Contractor complies    
and/or  

(2)  Cancelling, terminating, or suspending the Contract, in whole or in part. 
 
6. Incorporation of Provisions.  The Contractor will include the provisions of paragraphs 1 through 6 in 
every subcontract, including procurements of materials and leases of equipment, unless exempt by the 
Nondiscrimination Acts and Authorities, the Regulations, and directives issued pursuant thereto.  The 
Contractor will take action with respect to any subcontract or procurement as the City or the FAA may direct 
as a means of enforcing such provisions, including sanctions for noncompliance.  Provided, however, that 
if the Contractor becomes involved in, or is threatened with, litigation by a subcontractor or supplier because 
of such direction, the Contractor may request the City to enter into any litigation to protect the interests of 
the City.  In addition, the Contractor may request the United States to enter into the litigation to protect the 
interests of the United States. 
 
III. GENERAL CIVIL RIGHTS PROVISIONS -- 49 U.S.C. § 47123 
 
1. Sponsor Contracts.  The Contractor agrees to comply with pertinent statutes, Executive Orders, and 
such rules as are promulgated to ensure that no person shall, on the grounds of race, creed, color, national 
origin, sex, age, or disability, be excluded from participating in any activity conducted with or benefiting from 
federal assistance. 
 
This provision binds the Contractor and subtier contractors from the bid solicitation period through the 
completion of the Contract.  This provision is in addition to that required of Title VI of the Civil Rights Act of 
1964. 

2. Sponsor Lease Agreements and Transfer Agreements.  The Contractor, tenant, concessionaire, or 
lessee  agree to comply with pertinent statutes, Executive Orders, and such rules as are promulgated to 
ensure that no person shall, on the grounds of race, creed, color, national origin, sex, age, or disability, be 
excluded from participating in any activity conducted with or benefiting from federal assistance.  If the 
Contractor, tenant, concessionaire, or lessee transfers its obligations to another, the transferee is obligated 
in the same manner as the Contractor, tenant, concessionaire, or lessee.  
 
This provision obligates the Contractor, tenant, concessionaire, or lessee or its transferee for the period 
during which  the property is owned, used, possessed by the Contractor, tenant, concessionaire, or lessee 
and the City remains obligated to the Federal Aviation Administration. This provision is in addition to that 
required by Title VI of the Civil Rights Act of 1964.  

 
IV. LOBBYING AND INFLUENCING FEDERAL EMPLOYEES – 31 U.S.C. § 1352; 49 C.F.R. Part 

20, Appx. A; 2 C.F.R. Part 200, Appx. II(J) 
 
See Attachment 2. 

 
V. ACCESS TO RECORDS AND REPORTS – 2 C.F.R. §§ 200.333, 200.336 and FAA Order 

5100.38 
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The Contractor shall maintain an acceptable cost accounting system.  The Contractor agrees to provide 

the City, the FAA, and the Comptroller General of the United States or any of their duly authorized 

representatives, access to any books, documents, papers, and records of the Contractor that are directly 

pertinent to this Contract for the purpose of making audit, examination, excerpts, and transcriptions.  The 

Contractor agrees to maintain all books, records, and reports required under this Contract for a period of 

not less than three years after final payment is made and all pending matters are closed.  

VI. DISADVANTAGED BUSINESS ENTERPRISES – 49 C.F.R. Part 26

See Contract Exhibit J (Disadvantage Business Enterprise [DBE] Program and Exhibit K (Supplemental 

Terms and Conditions to All Airport Agreements).

VII. ENERGY CONSERVATION REQUIREMENTS – 2 C.F.R. Part 200, Appx. II(H)

The Contractor and its subcontractors shall comply with the mandatory standards and policies relating to 

energy efficiency as contained in the state energy conservation plan issued in compliance with the Energy 

Policy and Conservation Act, 42 U.S.C. §§ 6201-6422. 

VIII. BREACH OF CONTRACT TERMS – 2 C.F.R. Part 200, Appx. II(A)

Any violation or breach of the terms of this Contract by the Contractor or its subcontractors may result in 
the suspension or termination of this Contract or such other action that may be necessary to enforce the 
rights of the parties of this Contract.   

The City will provide the Contractor written notice that describes the nature of the breach and corrective 
actions the Contractor must undertake in order to avoid termination of this Contract.  The City reserves the 
right to withhold payments to the Contractor until such time as the Contractor corrects the breach or the 
City elects to terminate this Contract.  The City’s notice will identify a specific date by which the Contractor 
must correct the breach.  The City may proceed with termination of this Contract if the Contractor fails to 
correct the breach by the deadline indicated in the City’s notice. 

The duties and obligations imposed by this Contract and the rights and remedies available hereunder are 
in addition to, and not a limitation of, any duties, obligations, rights, and remedies otherwise imposed or 
available by law. 

IX. RIGHT TO INVENTIONS – 2 C.F.R. Part 200, Appx. II(F) and 37 C.F.R. § 401

If this Contract includes the performance of experimental, developmental, or research work, then this 
Contract provides for the rights of the United States and the City in any resulting inventions, as 
established by 37 C.F.R. Part 401, Rights to Inventions Made by Non-profit Organizations and Small 
Business Firms under Government Grants, Contracts, and Cooperative Agreements.  This Contract 
incorporates by this reference the patent and inventions rights as specified in 37 C.F.R. § 401.14.  The 
Contractor shall include this requirement in all sub-tier contracts involving experimental, developmental, or 
research work. 

See Attachment 3. 

X. TRADE RESTRICTION CERTIFICATION – 49 U.S.C. § 50104; 49 C.F.R. Part 30

See Attachment 4. 

XI. RESTRICTIONS ON FEDERAL PUBLIC WORK PROJECTS – 49 C.F.R. § 30.15

See Attachment 5. 

XII. VETERAN’S PREFERENCE – 49 U.S.C. § 47112

In the employment of labor (excluding executive, administrative, and supervisory positions), the Contractor 
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and all sub-tier contractors must give preference to covered veterans as defined in 49 U.S.C. § 47112. 
Covered veterans include Vietnam-era veterans, Persian Gulf veterans, Afghanistan-Iraq war veterans, 
disabled veterans, and small business concerns (as defined by 15 U.S.C. § 632) owned and controlled by 
disabled veterans.  This preference only applies when there are covered veterans readily available and 
qualified to perform the work to which the employment relates. 

XIII. DAVIS BACON ACT – EFFECTIVE FEDERAL WAGE SCHEDULE – 40 U.S.C. §§ 3142 - 3148

Wage Determination to be included within Contract GMP as part of the proposal. 

XIV. XIV.DAVIS BACON LABOR STANDARDS PROVISIONS – 29 C.F.R. PART 3 and PART 5 AND
2 C.F.R. § 200, Appx. II(D)

REST OF PAGE INTENTIONALLY LEFT BLANK 
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XV.  EQUAL OPPORTUNITY CLAUSE – 41 C.F.R. §§ 60-1.4 and 60-4.3 
 

During the performance of this Contract, the Contractor agrees as follows: 
 

1. The Contractor will not discriminate against any employee or applicant for employment because of 
race, color, religion, sex, or national origin.  The Contractor will take affirmative action to ensure that 
applicants are employed, and that employees are treated during employment, without regard to their race, 
color, religion, sex, sexual orientation, gender identity, or national origin.  Such action shall include, but not 
be limited to, the following:  employment, upgrading, demotion, or transfer; recruitment or recruitment 
advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, 
including apprenticeship.  The Contractor agrees to post in conspicuous places, available to employees 
and applicants for employment, notices to be provided setting forth the provisions of this nondiscrimination 
clause. 

 
2. The Contractor will, in all solicitations or advertisements for employees placed by or on behalf of the 
Contractor, state that all qualified applicants will receive considerations for employment without regard to 
race, color, religion, sex, or national origin. 

 
3. The Contractor will send to each labor union or representative of workers with which he has a collective 
bargaining agreement or other contract or understanding, a notice to be provided advising the said labor 
union or workers' representatives of the Contractor's commitments under this section, and shall post copies 
of the notice in conspicuous places available to employees and applicants for employment. 

 
4. The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, and of 
the rules, regulations, and relevant orders of the Secretary of Labor. 

 
5. The Contractor will furnish all information and reports required by Executive Order 11246 of September 
24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will 
permit access to his books, records, and accounts by the administering agency and the Secretary of Labor 
for purposes of investigation to ascertain compliance with such rules, regulations, and orders. 

 
6. In the event of the Contractor's noncompliance with the nondiscrimination clauses of this Contract or 
with any of the said rules, regulations, or orders, this Contract may be canceled, terminated, or suspended 
in whole or in part and the Contractor may be declared ineligible for further Government contracts or 
federally assisted construction contracts in accordance with procedure authorized in Executive Order 11246 
of September 24, 1965, and such other sanctions may be imposed and remedies invoked as provided in 
Executive Order 11246 of September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or 
as otherwise provided by law. 

 
7. The Contractor will include the portion of the sentence immediately preceding paragraph (1) and the 
provisions of paragraphs (1) through (7) in every subcontract or purchase order unless exempted by rules, 
regulations, or orders of the Secretary of Labor issued pursuant to section 204 of Executive Order 11246 
of September 24, 1965, so that such provisions will be binding upon each subcontractor or vendor.  The 
Contractor will take such action with respect to any subcontract or purchase order as the City may direct 
as a means of enforcing such provision, including sanctions for noncompliance:  Provided, however, that 
in the event a Contractor becomes involved in, or is threatened with, litigation with a subcontractor or vendor 
as a result of such direction by the City the Contractor may request the United States to enter into such 
litigation to protect the interests of the United States. 
 

STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY CONSTRUCTION 
CONTRACT SPECIFICATIONS 

1. As used in these specifications:  
 

a.  “Covered area" means the geographical area described in the solicitation from which this Contract 
resulted; 

 
b.  “Director" means Director, Office of Federal Contract Compliance Programs (OFCCP), U.S. 

Department of Labor, or any person to whom the Director delegates authority; 
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c.  “Employer identification number" means the federal social security number used on the Employer's 

Quarterly Federal Tax Return, U.S. Treasury Department Form 941; 
 
d.  “Minority" includes:  
 

(1)  Black (all) persons having origins in any of the Black African racial groups not of Hispanic 
origin); 

 
(2) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American, or other 

Spanish culture or origin regardless of race); 
 
(3)   Asian and Pacific Islander (all persons having origins in any of the original peoples of the Far 

East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); and 
 
(4)   American Indian or Alaskan native (all persons having origins in any of the original peoples of 

North America and maintaining identifiable tribal affiliations through membership and participation or 
community identification). 

 
2. Whenever the Contractor, or any subcontractor at any tier, subcontracts a portion of the work involving 
any construction trade, it shall physically include in each subcontract in excess of $10,000 the provisions 
of these specifications and the Notice which contains the applicable goals for minority and female 
participation and which is set forth in the solicitations from which this contract resulted. 

 
3. If the Contractor is participating (pursuant to 41 C.F.R. § 60-4.5) in a Hometown Plan approved by the 
U.S. Department of Labor in the covered area either individually or through an association, its affirmative 
action obligations on all work in the Plan area (including goals and timetables) shall be in accordance with 
that Plan for those trades which have unions participating in the Plan. Contractors shall be able to 
demonstrate their participation in and compliance with the provisions of any such Hometown Plan.  Each 
contractor or subcontractor participating in an approved plan is individually required to comply with its 
obligations under the EEO clause and to make a good faith effort to achieve each goal under the Plan in 
each trade in which it has employees.  The overall good faith performance by other contractors or 
subcontractors toward a goal in an approved Plan does not excuse any covered contractor's or 
subcontractor's failure to take good faith efforts to achieve the Plan goals and timetables. 

 
4. The Contractor shall implement the specific affirmative action standards provided in paragraphs 7a 
through 7p of these specifications.  The goals set forth in the solicitation from which this Contract resulted 
are expressed as percentages of the total hours of employment and training of minority and female 
utilization the Contractor should reasonably be able to achieve in each construction trade in which it has 
employees in the covered area.  Covered construction contractors performing construction work in a 
geographical area where they do not have a federal or federally assisted construction contract shall apply 
the minority and female goals established for the geographical area where the work is being performed.  
Goals are published periodically in the Federal Register in notice form, and such notices may be obtained 
from any Office of Federal Contract Compliance Programs office or from federal procurement contracting 
officers.  The Contractor is expected to make substantially uniform progress in meeting its goals in each 
craft during the period specified. 

 
5. Neither the provisions of any collective bargaining agreement nor the failure by a union with whom the 
Contractor has a collective bargaining agreement to refer either minorities or women shall excuse the 
Contractor's obligations under these specifications, Executive Order 11246, or the regulations promulgated 
pursuant thereto. 

 
6. In order for the non-working training hours of apprentices and trainees to be counted in meeting the 
goals, such apprentices and trainees shall be employed by the Contractor during the training period and 
the Contractor shall have made a commitment to employ the apprentices and trainees at the completion of 
their training, subject to the availability of employment opportunities.  Trainees shall be trained pursuant to 
training programs approved by the U.S. Department of Labor. 

 
7. The Contractor shall take specific affirmative actions to ensure equal employment opportunity.  The 
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evaluation of the Contractor's compliance with these specifications shall be based upon its effort to achieve 
maximum results from its actions.  The Contractor shall document these efforts fully and shall implement 
affirmative action steps at least as extensive as the following: 
  

a.  Ensure and maintain a working environment free of harassment, intimidation, and coercion at 
all sites, and in all facilities at which the Contractor's employees are assigned to work.  The Contractor, 
where possible, will assign two or more women to each construction project.  The Contractor shall 
specifically ensure that all foremen, superintendents, and other onsite supervisory personnel are aware of 
and carry out the Contractor's obligation to maintain such a working environment, with specific attention to 
minority or female individuals working at such sites or in such facilities. 

 
b.  Establish and maintain a current list of minority and female recruitment sources, provide written 

notification to minority and female recruitment sources and to community organizations when the Contractor 
or its unions have employment opportunities available, and maintain a record of the organizations' 
responses. 

 
c.  Maintain a current file of the names, addresses, and telephone numbers of each minority and 

female off-the-street applicant and minority or female referral from a union, a recruitment source, or 
community organization and of what action was taken with respect to each such individual.  If such individual 
was sent to the union hiring hall for referral and was not referred back to the Contractor by the union or, if 
referred, not employed by the Contractor, this shall be documented in the file with the reason therefore 
along with whatever additional actions the contractor may have taken. 

 
d.  Provide immediate written notification to the Director when the union or unions with which the 

Contractor has a collective bargaining agreement has not referred to the Contractor a minority person or 
female sent by the Contractor, or when the Contractor has other information that the union referral process 
has impeded the Contractor's efforts to meet its obligations. 

 
e.  Develop on-the-job training opportunities and/or participate in training programs for the area 

which expressly include minorities and women, including upgrading programs and apprenticeship and 
trainee programs relevant to the Contractor's employment needs, especially those programs funded or 
approved by the Department of Labor.  The Contractor shall provide notice of these programs to the sources 
compiled under 7b above. 

 
f.   Disseminate the Contractor's EEO policy by providing notice of the policy to unions and training 

programs and requesting their cooperation in assisting the Contractor in meeting its EEO obligations; by 
including it in any policy manual and collective bargaining agreement; by publicizing it in the company 
newspaper, annual report, etc.; by specific review of the policy with all management personnel and with all 
minority and female employees at least once a year; and by posting the company EEO policy on bulletin 
boards accessible to all employees at each location where construction work is performed. 

 
g.   Review, at least annually, the company's EEO policy and affirmative action obligations under 

these specifications with all employees having any responsibility for hiring, assignment, layoff, termination, 
or other employment decisions including specific review of these items with onsite supervisory personnel 
such as superintendents, general foremen, etc., prior to the initiation of construction work at any job site.  
A written record shall be made and maintained identifying the time and place of these meetings, persons 
attending, subject matter discussed, and disposition of the subject matter. 

 
h.  Disseminate the Contractor's EEO policy externally by including it in any advertising in the 

news media, specifically including minority and female news media, and providing written notification to and 
discussing the Contractor's EEO policy with other contractors and subcontractors with whom the Contractor 
does or anticipates doing business. 

 
i.  Direct its recruitment efforts, both oral and written, to minority, female, and community 

organizations, to schools with minority and female students; and to minority and female recruitment and 
training organizations serving the Contractor's recruitment area and employment needs.  Not later than one 
month prior to the date for the acceptance of applications for apprenticeship or other training by any 
recruitment source, the Contractor shall send written notification to organizations, such as the above, 
describing the openings, screening procedures, and tests to be used in the selection process. 
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j.  Encourage present minority and female employees to recruit other minority persons and 

women and, where reasonable provide after school, summer, and vacation employment to minority and 
female youth both on the site and in other areas of a contractor's workforce. 

 
k.  Validate all tests and other selection requirements where there is an obligation to do so under 

41 C.F.R. Part 60-3. 
 

l.  Conduct, at least annually, an inventory and evaluation at least of all minority and female 
personnel, for promotional opportunities and encourage these employees to seek or to prepare for, through 
appropriate training, etc., such opportunities. 

 
m.  Ensure that seniority practices, job classifications, work assignments, and other personnel 

practices do not have a discriminatory effect by continually monitoring all personnel and employment related 
activities to ensure that the EEO policy and the Contractor's obligations under these specifications are being 
carried out. 

 
n.  Ensure that all facilities and company activities are non-segregated except that separate or 

single user toilet and necessary changing facilities shall be provided to assure privacy between the sexes. 
 

o.  Document and maintain a record of all solicitations of offers for subcontracts from minority and 
female construction contractors and suppliers, including circulation of solicitations to minority and female 
contractor associations and other business associations.  

 
p.  Conduct a review, at least annually, of all supervisors’ adherence to and performance under 

the Contractor's EEO policies and affirmative action obligations. 
 

8. Contractors are encouraged to participate in voluntary associations, which assist in fulfilling one or 
more of their affirmative action obligations (7a through 7p).  The efforts of a contractor association, joint 
contractor union, contractor community, or other similar groups of which the Contractor is a member and 
participant, may be asserted as fulfilling any one or more of its obligations under 7a through 7p of these 
specifications provided that the Contractor actively participates in the group, makes every effort to assure 
that the group has a positive impact on the employment of minorities and women in the industry, ensures 
that the concrete benefits of the program are reflected in the Contractor's minority and female workforce 
participation, makes a good faith effort to meet its individual goals and timetables, and can provide access 
to documentation which demonstrates the effectiveness of actions taken on behalf of the Contractor.  The 
obligation to comply, however, is the Contractor's and failure of such a group to fulfill an obligation shall not 
be a defense for the Contractor's noncompliance. 

 
9. A single goal for minorities and a separate single goal for women have been established.  The 
Contractor, however, is required to provide equal employment opportunity and to take affirmative action for 
all minority groups, both male and female, and all women, both minority and non-minority.  Consequently, 
if the particular group is employed in a substantially disparate manner (for example, even though the 
Contractor has achieved its goals for women generally,) the Contractor may be in violation of the Executive 
Order if a specific minority group of women is underutilized. 

 
10. The Contractor shall not use the goals and timetables or affirmative action standards to discriminate 
against any person because of race, color, religion, sex, or national origin. 

 
11. The Contractor shall not enter into any subcontract with any person or firm debarred from Government 
contracts pursuant to Executive Order 11246. 

 
12. The Contractor shall carry out such sanctions and penalties for violation of these specifications and of 
the Equal Opportunity Clause, including suspension, termination, and cancellation of existing subcontracts 
as may be imposed or ordered pursuant to Executive Order 11246, as amended, and its implementing 
regulations, by the Office of Federal Contract Compliance Programs.  Any contractor who fails to carry out 
such sanctions and penalties shall be in violation of these specifications and Executive Order 11246, as 
amended. 
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13. The Contractor, in fulfilling its obligations under these specifications, shall implement specific affirmative 
action steps, at least as extensive as those standards prescribed in paragraph 7 of these specifications, so 
as to achieve maximum results from its efforts to ensure equal employment opportunity.  If the Contractor 
fails to comply with the requirements of the Executive Order, the implementing regulations, or these 
specifications, the Director shall proceed in accordance with 41 C.F.R. § 60-4.8. 

 
14. The Contractor shall designate a responsible official to monitor all employment related activity to ensure 
that the company EEO policy is being carried out, to submit reports relating to the provisions hereof as may 
be required by the Government, and to keep records.  Records shall at least include for each employee, 
the name, address, telephone number, construction trade, union affiliation if any, employee identification 
number when assigned, social security number, race, sex, status (e.g., mechanic, apprentice, trainee, 
helper, or laborer), dates of changes in status, hours worked per week in the indicated trade, rate of pay, 
and locations at which the work was performed.  Records shall be maintained in an easily understandable 
and retrievable form; however, to the degree that existing records satisfy this requirement, contractors shall 
not be required to maintain separate records. 

 
15. Nothing herein provided shall be construed as a limitation upon the application of other laws which 
establish different standards of compliance or upon the application of requirements for the hiring of local or 
other area residents (e.g., those under the Public Works Employment Act of 1977 and the Community 
Development Block Grant Program). 
 
See Attachment 6. 

 

XVI. PROHIBITION OF SEGREGATED FACILITIES – 41 C.F.R. § 60-1.8 
 

1. The Contractor agrees that it does not and will not maintain or provide for its employees any segregated 
facilities at any of its establishments, and that is does not and will not permit its employees to perform their 
services at any location under its control where segregated facilities are maintained.  The Contractor agrees 
that a breach of this provision is a violation of the Equal Opportunity provision in this Contract. 

 
2. “Segregated facilities,” as used in this provision, means any waiting rooms, work areas, rest rooms and 
wash rooms, restaurants and other eating areas, time clocks, locker rooms and other storage or dressing 
areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing 
facilities provided for employees, that are segregated by explicit directive or are in fact segregated on the 
basis of race, color, religion, sex, or national origin because of written or oral policies or employee custom.  
The term does not include separate or single-user rest rooms or necessary dressing or sleeping areas 
provided to assure privacy between the sexes. 

 
3. The Contractor shall include this provision in every subcontract and purchase order that is subject to 
the Equal Opportunity provision of this Contract. 
 
See Attachment 7. 

 
XVII. NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION – 41 C.F.R. § 60-4.2 and Executive 

Order 11246 
 

1. The offeror’s or bidder’s attention is called to the "Equal Opportunity Clause" and the "Standard Federal 
Equal Employment Opportunity Construction Contract Specifications" set forth herein. 

 
2. The goals and timetables for minority and female participation, expressed in percentage terms for the 
Contractor's aggregate workforce in each trade on all construction work in the covered area, are as follows: 

 
Timetables  

 
Goals for minority participation for each trade: [The City must insert an established goal.] 
Goals for female participation in each trade:  6.9% 
 

These goals are applicable to all of the Contractor's construction work (whether or not it is federal or 
federally-assisted) performed in the covered area.  If the Contractor performs construction work in a 
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geographical area located outside of the covered area, it shall apply the goals established for such 
geographical area where the work is actually performed.  With regard to this second area, the Contractor 
also is subject to the goals for both its federally involved and non-federally involved construction. 

 
The Contractor's compliance with the Executive Order and the regulations in 41 C.F.R. Part 60-4 shall be 
based on its implementation of the Equal Opportunity Clause, specific affirmative action obligations required 
by the specifications set forth in 41 C.F.R. 60-4.3(a), and its efforts to meet the goals. The hours of minority 
and female employment and training shall be substantially uniform throughout the length of the Contract, 
and in each trade, and the Contractor shall make a good faith effort to employ minorities and women evenly 
on each of its projects.  The transfer of minority or female employees or trainees from contractor to 
contractor or from project to project, for the sole purpose of meeting the Contractor's goals, shall be a 
violation of the Contract, the Executive Order, and the regulations in 41 C.F.R. Part 60-4.  Compliance with 
the goals will be measured against the total work hours performed. 

 
3. The Contractor shall provide written notification to the Director of the Office of Federal Contract 
Compliance Programs (OFCCP) within 10 working days of award of any construction subcontract in excess 
of $10,000 at any tier for construction work under the Contract resulting from this solicitation.  The 
notification shall list the name, address, and telephone number of the subcontractor; employer identification 
number of the subcontractor; estimated dollar amount of the subcontract; estimated starting and completion 
dates of subcontract; and the geographical area in which the subcontract is to be performed. 

 
4. As used in this notice and in the Contract resulting from this solicitation, the "covered area" is Arizona, 
Maricopa County, and City of Phoenix. 

 
XVIII. TAX DELINQUENCY AND FELONY CONVICTIONS 
 
The sponsor must ensure that no funding goes to any contractor who: 

• Has been convicted of a Federal felony within the last 24 months; or  

• Has any outstanding tax liability for which all judicial and administrative remedies have lapsed or 

been exhausted. 

             See Attachment 8. 
 
XIX. TERMINATION OF CONTRACT – 2 C.F.R. § 200, Appendix II(B) and FAA Circular 150/5370-

10, § 80-09 

 

Termination for Convenience (Construction and Equipment Contracts) 

 
The City may terminate this Contract in whole or in part at any time by providing written notice to the 
Contractor.  Such action may be without cause and without prejudice to any other right or remedy of the 
City.  Upon receipt of a written notice of termination, except as explicitly directed by the City, the Contractor 
shall immediately proceed with the following obligations regardless of any delay in determining or adjusting 
amounts due under this clause: 

 
1. Contractor must immediately discontinue work as specified the written notice. 

 
2. Terminate all subcontracts to the extent they relate to the work terminated under the notice. 

 
3. Discontinue orders for materials and services, except as directed by the written notice. 

 
4. Deliver to the City all fabricated and partially fabricated parts, completed and partially 

completed work, supplies, equipment, and materials acquired prior to termination of the work and as 
directed in the written notice. 

 
5. Complete performance of the work not terminated by the notice. 
 
6. Take action, as directed by the City, to protect and preserve property and work related to this 

Contract that the City will take possession of. 



 

Page 47 of 66 
 

 
The City agrees to pay Contractor for:  

1. Completed and acceptable work executed in accordance with the Contract documents prior to 
the effective date of termination; 

 
2. Documented expenses sustained prior to the effective date of termination in performing work 

and furnishing labor, materials, or equipment as required by the Contract documents in connection with 
uncompleted work; 

 
3. Reasonable and substantiated claims, costs, and damages incurred in settlement of terminated 

contracts with subcontractors and suppliers; and 
 
4. Reasonable and substantiated expenses to the Contractor directly attributable to the City’s 

termination action. 
 

The City will not pay Contractor for loss of anticipated profits or revenue or other economic loss arising out 
of or resulting from the City’s termination action. 

The rights and remedies this clause provides are in addition to any other rights and remedies provided by 
law or under this Contract. 

Termination for Default (Construction) 
 
Section 80-09 of FAA Advisory Circular 150/5370-10 establishes conditions, rights, and remedies 
associated with the City’s termination of this Contract due to the default of the Contractor.   

 
XX. DEBARMENT AND SUSPENSION – 2 C.F.R. Parts 180 and 1200 and DOT Order 4200.5 

 

Certification of Bidder or Offeror Regarding Debarment 

 

By submitting a bid or proposal under this solicitation, the bidder or offeror certifies that neither it nor its 

principals are presently debarred or suspended by any federal department or agency from participation in 

this transaction. 

 

Certification of Lower Tier Contractors Regarding Debarment 
 
The successful bidder, by administering each lower tier subcontract that exceeds $25,000 as a “covered 
transaction”, must verify each lower tier participant of a “covered transaction” under the project is not 
presently debarred or otherwise disqualified from participation in this federally assisted project.  The 
successful bidder will accomplish this by: 

1. Checking the System for Award Management at website:  http://www.sam.gov. 
 
2. Collecting a certification statement similar to the Certificate Regarding Debarment and 

Suspension (Bidder or Offeror), above. 
 
3. Inserting a clause or condition in the covered transaction with the lower tier contract. 

If the FAA later determines that a lower tier participant failed to disclose to a higher tier participant that it 
was excluded or disqualified at the time it entered the covered transaction, the FAA may pursue any 
available remedies, including suspension and debarment of the non-compliant participant.  

See Attachment 9. 

 

XXI. CONTRACT WORKHOURS AND SAFETY STANDARDS ACT REQUIREMENTS – 2 C.F.R. § 200, 
Appx. II(E) 

  

http://www.sam.gov/
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1.  Overtime Requirements. 

No contractor or subcontractor contracting for any part of the contract work which may require or involve 
the employment of laborers or mechanics shall require or permit any such laborer or mechanic, including 
watchmen and guards, in any workweek in which he or she is employed on such work to work in excess of 
forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such 
workweek. 

2.  Violation; Liability for Unpaid Wages; Liquidated Damages.  

In the event of any violation of the clause set forth in paragraph (1) of this clause, the Contractor and any 
subcontractor responsible therefor shall be liable for the unpaid wages.  In addition, such Contractor and 
subcontractor shall be liable to the U.S. (in the case of work done under contract for the District of Columbia 
or a territory, to such District or to such territory), for liquidated damages.  Such liquidated damages shall 
be computed with respect to each individual laborer or mechanic, including watchmen and guards, 
employed in violation of the clause set forth in paragraph (1) of this clause, in the sum of $10 for each 
calendar day on which such individual was required or permitted to work in excess of the standard 
workweek of forty hours without payment of the overtime wages required by the clause set forth in 
paragraph (1) of this clause. 

3.  Withholding for Unpaid Wages and Liquidated Damages. 

The FAA or the City shall upon its own action or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from any moneys payable on account of work 
performed by the Contractor or subcontractor under any such Contract or any other federal contract with 
the same prime contractor, or any other federally-assisted contract subject to the Contract Work Hours and 
Safety Standards Act, which is held by the same prime contractor, such sums as may be determined to be 
necessary to satisfy any liabilities of such Contractor or subcontractor for unpaid wages and liquidated 
damages as provided in the clause set forth in paragraph 2 of this clause. 

4.  Subcontractors.  

The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in paragraphs (1) 
through (4) and also a clause requiring the subcontractor to include these clauses in any lower tier 
subcontracts.  The prime contractor shall be responsible for compliance by any subcontractor or lower tier 
subcontractor with the clauses set forth in paragraphs (1) through (4) of this clause. 
 
XXII. CLEAN AIR AND WATER POLLUTION CONTROL – 2 C.F.R. § 200, Appendix II(G) 
 
Contractor agrees to comply with all applicable standards, orders, and regulations issued pursuant to the 
Clean Air Act (42 U.S.C. § 740-7671q) and the Federal Water Pollution Control Act, as amended (33 U.S.C. 
§ 1251-1387).  The Contractor agrees to report any violation to the City immediately upon discovery.  The 
City assumes responsibility for notifying the Environmental Protection Agency (EPA) and the FAA.  

Contractor must include this requirement in all subcontracts that exceeds $150,000. 
 
XXIII. TRAFFICKING VICTIMS PROTECTION – 2 C.F.R. Part 175 

 
The City may be unilaterally terminate this Contract without penalty, if the Contractor or a subcontractor is 
a private entity and: 

 
1. Engages in severe forms of trafficking in persons during the period of time that this Contract is 

in effect: 
 

2. Procures a commercial sex act during the period of time that this Contract is in effect; or 
 

3. Uses forced labor in the performance of the Contract or subcontracts under this Contract. 
 

If Contractor, an employee of the Contractor, or an employee of a subcontractor is determined by the City 
to have committed any prohibited act listed above through conduct that is either:  
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1. Associated with performance of this Contract or 
 

2. Imputed to the Contractor using the standards and due process for imputing the conduct of an 
individual to an organization as provided in 2 C.F.R. Part 180, ‘‘OMB Guidelines to Agencies on 
Governmentwide Debarment and Suspension (Nonprocurement),’’ as implemented by the federal awarding 
agency at 2 C.F.R. Part 376. 

 
The Contractor must inform the City immediately of any information received from any source alleging a 
violation of any prohibited act listed above during the term of this Contract.   

 
For purposes of this Section: 

 
1. ‘‘Employee’’ means either: 

 
a. An individual employed by the Contractor or subcontractor who is engaged in the 

performance of this Contract or a subcontract under this Contract; or 
 

b. Another person engaged in the performance of this Contract and not compensated by the 
Contractor or a subcontractor, including a volunteer or individual whose services are contributed by a third 
party as an in-kind contribution toward cost sharing or matching requirements. 

 
2. “Forced labor’’ means labor obtained by any of the following methods:  the recruitment, 

harboring, transportation, provision, or obtaining of a person for labor or services, through the use of force, 
fraud, or coercion for the purpose of subjection to involuntary servitude, peonage, debt bondage, or slavery. 

 
3. ‘‘Private entity’’ means any entity, other than a state, local government, Indian tribe, or foreign 

public entity, as those terms are defined in 2 C.F.R. § 175.25, and includes: 
 

a.  A nonprofit organization, including any nonprofit institution of higher education, hospital, or 
tribal organization other than one included in the definition of Indian tribe at 2 C.F.R. § 175.25(b). 

 
b. A for-profit organization. 
 

4. ‘‘Severe forms of trafficking in persons,’’ ‘‘commercial sex act,’’ and ‘‘coercion’’ have the 
meanings given at section 103 of the Trafficking Victims Protection Act, as amended (22 U.S.C. § 7102). 

 
XXIV.  Distracted Driving and Texting While Driving – Executive Order 13513 and DOT Order 
3902.10 
 

In accordance with Executive Order 13513, “Federal Leadership on Reducing Text Messaging While 

Driving” (October 1, 2009), and DOT Order 3902.10, “Text Messaging While Driving” (December 30, 2009), 

the FAA encourages the City and Contractor, as recipients of federal funds, to adopt and enforce safety 

policies that decrease crashes caused by distracted drivers, including policies to ban text messaging while 

driving when performing any work related to this Contract, a grant, or a sub-grant.   

 
In support of this initiative, the City encourages the Contractor to promote policies and initiatives for its 
employees and other work personnel that decrease crashes by distracted drivers, including policies that 
ban text messaging while driving motor vehicles while performing work activities associated with this 
Contract.  The Contractor must include the substance of this clause in all sub-tier contracts exceeding 
$3,500 and involve driving a motor vehicle in the performance of work activities associated with this 
Contract. 

XXV.  Occupational Safety and Health Act of 1970 -- 29 C.F.R. Part 1910 

 

All contracts and subcontracts that result from this solicitation incorporate by reference the requirements of 
29 C.F.R. Part 1910 with the same force and effect as if given in full text.  Contractor must provide a work 
environment that is free from recognized hazards that may cause death or serious physical harm to the 
employee.  The Contractor retains full responsibility to monitor its compliance and their subcontractor’s 
compliance with the applicable requirements of the Occupational Safety and Health Act of 1970 (20 C.F.R. 
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Part 1910).  Contractor must address any claims or disputes that pertain to a referenced requirement 
directly with the U.S. Department of Labor – Occupational Safety and Health Administration.   

 
XXVI. Copeland “Anti-kickback” Act – 2 C.F.R. § 200, Appendix II(D) and 29 C.F.R. Parts 3 and 5 
 
Contractor must comply with the requirements of the Copeland “Anti-Kickback” Act (18 U.S.C. § 874 and 
40 U.S.C. § 3145), as supplemented by Department of Labor regulation 29 C.F.R. Part 3.  Contractor and 
subcontractors are prohibited from inducing, by any means, any person employed on the project to give up 
any part of the compensation to which the employee is entitled.  The Contractor and each subcontractor 
must submit to the City a weekly statement on the wages paid to each employee performing on covered 
work during the prior week.  The City must report any violations of the Act to the FAA. 

See also Section XIV. 
 
XXVII. Federal Fair Labor Standards Act (Federal Minimum Wage) – 29 U.S.C. §§ 201, et seq. 
 
All contracts and subcontracts that result from this solicitation incorporate by reference the provisions of 
29 C.F.R. Part 201, the Federal Fair Labor Standards Act (FLSA), with the same force and effect as if given 
in full text.  The FLSA sets minimum wage, overtime pay, recordkeeping, and child labor standards for full 
and part time workers. 
 
The Contractor has full responsibility to monitor compliance to the referenced statute or regulation.  The 
Contractor must address any claims or disputes that arise from this requirement directly with the U.S. 
Department of Labor – Wage and Hour Division. 
 

XXVIII. Procurement of Recovered Materials – 2 C.F.R. § 200.322 and 40 C.F.R. Part 247 
 
Contractor and subcontractor agree to comply with Section 6002 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and Recovery Act, and the regulatory provisions of 40 C.F.R. Part 
247.  In the performance of this Contract and to the extent practicable, the Contractor and subcontractors 
are to use of products containing the highest percentage of recovered materials for items designated by 
the Environmental Protection Agency (EPA) under 40 C.F.R. Part 247 whenever: 

1. The Contract requires procurement of $10,000 or more of a designated item during the fiscal 
year or, 

2. The Contractor has procured $10,000 or more of a designated item using federal funding during 
the previous fiscal year. 

 
The list of EPA-designated items is available atwww.epa.gov/smm/comprehensive-procurement-
guidleines-construction-products.Section 6002(c) establishes exceptions to the preference for recovery of 
EPA-designated products if the Contractor can demonstrate the item is: 
 

1. Not reasonably available within a timeframe providing for compliance with the Contract 
performance schedule;  

2. Fails to meet reasonable contract performance requirements; or  

3. Is only available at an unreasonable price. 
 
XXIX. Seismic Activity – 49 C.F.R. Part 41 
 
The Contractor agrees to ensure that all work performed under this Contract, including work performed by 
subcontractors, conforms to a building code standard that provides a level of seismic safety substantially 
equivalent to standards established by the National Earthquake Hazards Reduction Program (NEHRP).  
Local building codes that model their code after the current version of the International Building Code (IBC) 
meet the NEHRP equivalency level for seismic safety. At the conclusion of the design services, the 
Contractor agrees to furnish the City a “certification of compliance” that attest conformance of the building 
design and the construction specifications with the seismic standards of NEHRP or an equivalent building 
code. 
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ATTACHMENT 1 - BUY  AMERICAN  CERTIFICATION 
  

Certificate of Buy American Compliance for Total Facility 
(Buildings, such as terminals, for snow removal equipment,  

for aircraft rescue and firefighting operations, etc.) 
 

As a matter of bid responsiveness, the bidder or offeror must complete, sign, date, and submit this 
certification statement with their proposal.  The bidder or offeror must indicate how they intend to comply 
with 49 U.S.C. § 50101 by selecting one of the following certification statements.  These statements are 
mutually exclusive.  Bidder must select one or the other (i.e. not both) by inserting a checkmark (✓) or the 
letter “X”. 
 

    Bidder or offeror hereby certifies that it will comply with 49 U.S.C. § 50101 by: 
a) Only installing steel and manufactured products produced in the United States; or 
b) Installing manufactured products for which the FAA has issued a waiver as indicated by 

inclusion on the current FAA Nationwide Buy American Waivers Issued listing; or 
c) Installing products listed as an Excepted Article, Material or Supply in Federal Acquisition 

Regulation Subpart 25.108. 

By selecting this certification statement, the bidder or offeror agrees: 
 

1. To provide to the City evidence that documents the source and origin of the steel and 
manufactured product.   

2. To faithfully comply with providing U.S. domestic products. 
3. To refrain from seeking a waiver request after establishment of the contract, unless 

extenuating circumstances emerge that the FAA determines justified.  
 

 The bidder or offeror hereby certifies it cannot comply with the 100% Buy American Preferences 
of 49 U.S.C. § 50101(a) but may qualify for either a Type 3 or Type 4 waiver under 49 U.S.C. § 
50101(b).  By selecting this certification statement, the apparent bidder or offeror with the 
apparent low bid agrees: 
 

1. To the submit to the City within 15 calendar days of the bid opening, a formal waiver request 
and required documentation that support the type of waiver being requested.  

2. That failure to submit the required documentation within the specified timeframe is cause 
for a non-responsive determination may results in rejection of the proposal. 

3. To faithfully comply with providing US domestic products at or above the approved U.S. 
domestic content percentage as approved by the FAA. 

4. To furnish U.S. domestic product for any waiver request that the FAA rejects. 
5. To refrain from seeking a waiver request after establishment of the contract, unless 

extenuating circumstances emerge that the FAA determines justified.  
 

Required Documentation 
 

Type 3 Waiver - The cost of components and subcomponents produced in the United States is more than 

60% of the cost of all components and subcomponents of the “facility”.  The required documentation for a 
type 3 waiver is: 
 

a) Listing of all manufactured products that are not comprised of 100% U.S. domestic content 
(excludes products listed on the FAA Nationwide Buy American Waivers Issued listing and 
products excluded by Federal Acquisition Regulation Subpart 25.108; products of unknown 
origin must be considered as non-domestic products in their entirety). 

b) Cost of non-domestic components and subcomponents, excluding labor costs associated with 
final assembly and installation at project location. 

c) Percentage of non-domestic component and subcomponent cost as compared to total “facility” 
component and subcomponent costs, excluding labor costs associated with final assembly and 
installation at project location.   
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Type 4 Waiver – Total cost of project using U.S. domestic source product exceeds the total project cost 

using non-domestic product by 25%.  The required documentation for a type 4 of waiver is: 
 

a) Detailed cost information for total project using U.S. domestic product. 
b) Detailed cost information for total project using non-domestic product. 

 
False Statements:  Per 49 U.S.C. § 47126, this certification concerns a matter within the jurisdiction of 

the FAA and the making of a false, fictitious, or fraudulent certification may render the maker subject to 
prosecution under Title 18, United States Code. 
 

 

Date   Signature  

   

Company Name  Title 
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Certificate of Buy American Compliance for Manufactured Products  
(Non-building construction projects, such as runway or  

roadway construction, equipment acquisition projects, etc.). 
   

As a matter of bid responsiveness, the bidder or offeror must complete, sign, date, and submit this 
certification statement with their proposal.  The bidder or offeror must indicate how they intend to comply 
with 49 U.S.C. § 50101 by selecting one on the following certification statements.  These statements are 
mutually exclusive.  Bidder must select one or the other (not both) by inserting a checkmark (✓) or the letter 
“X”. 
 

    Bidder or offeror hereby certifies that it will comply with 49 U.S.C. § 50101 by: 
a) Only installing steel and manufactured products produced in the United States, or; 
b) Installing manufactured products for which the FAA has issued a waiver as indicated by 

inclusion on the current FAA Nationwide Buy American Waivers Issued listing, or; 
c) Installing products listed as an Excepted Article, Material or Supply in Federal Acquisition 

Regulation Subpart 25.108. 

By selecting this certification statement, the bidder or offeror agrees: 
 

1. To provide to the City evidence that documents the source and origin of the steel and 
manufactured product.   

2. To faithfully comply with providing U.S. domestic product. 
3. To furnish U.S. domestic product for any waiver request that the FAA rejects 
4. To refrain from seeking a waiver request after establishment of the contract, unless 

extenuating circumstances emerge that the FAA determines justified.  
 

 The bidder or offeror hereby certifies it cannot comply with the 100% Buy American Preferences 
of 49 U.S.C. § 50101(a), but may qualify for either a Type 3 or Type 4 waiver under 49 U.S.C. § 
50101(b).  By selecting this certification statement, the apparent bidder or offeror with the 
apparent low bid agrees: 
 

1. To the submit to the City within 15 calendar days of the bid opening, a formal waiver request 
and required documentation that support the type of waiver being requested.  

2. That failure to submit the required documentation within the specified timeframe is cause 
for a non-responsive determination may result in rejection of the proposal. 

3. To faithfully comply with providing U.S. domestic products at or above the approved U.S. 
domestic content percentage as approved by the FAA. 

4. To refrain from seeking a waiver request after establishment of the contract, unless 
extenuating circumstances emerge that the FAA determines justified.  
 

Required Documentation 

 

Type 3 Waiver - The cost of the item components and subcomponents produced in the United States is 

more that 60% of the cost of all components and subcomponents of the “item”. The required documentation 
for a type 3 waiver is: 

 
a) Listing of all product components and subcomponents that are not comprised of 100% U.S. 

domestic content (excludes products listed on the FAA Nationwide Buy American Waivers 
Issued listing and products excluded by Federal Acquisition Regulation Subpart 25.108; 
products of unknown origin must be considered as non-domestic products in their entirety). 

b) Cost of non-domestic components and subcomponents, excluding labor costs associated with 
final assembly at place of manufacture. 

c) Percentage of non-domestic component and subcomponent cost as compared to total “item” 
component and subcomponent costs, excluding labor costs associated with final assembly at 
place of manufacture.   

 

Type 4 Waiver – Total cost of project using U.S. domestic source product exceeds the total project cost 
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using non-domestic product by 25%. The required documentation for a type 4 of waiver is: 
 

a) Detailed cost information for total project using U.S. domestic product. 
b) Detailed cost information for total project using non-domestic product. 

 
False Statements:  Per 49 U.S.C. § 47126, this certification concerns a matter within the jurisdiction of 
the FAA and the making of a false, fictitious, or fraudulent certification may render the maker subject to 
prosecution under Title 18, United States Code. 

 
 
 

Date   Signature  

   

 

Company Name  Title 
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ATTACHMENT 2 – CERTIFICATION REGARDING LOBBYING 
 
As a condition of responsiveness, this Certification must be submitted with each bid or offer exceeding 
$100,000. 
  
The bidder or offeror certifies, by signing and submitting this bid or proposal, to the best of his or her 
knowledge and belief, that: 
 
1. No federally appropriated funds have been paid or will be paid, by or on behalf of the bidder or offeror, 
to any person for influencing or attempting to influence an officer or employee of an agency, a member of 
Congress, an officer or employee of Congress, or an employee of a member of Congress in connection 
with the awarding of any federal contract, the making of any federal grant, the making of any federal loan, 
the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or 
modification of any federal contract, grant, loan, or cooperative agreement. 
 
2. If any funds other than federally appropriated funds have been paid or will be paid to any person for 
influencing or attempting to influence an officer or employee of any agency, a member of Congress, an 
officer or employee of Congress, or an employee of a member of Congress in connection with this federal 
contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard Form-
-LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions. 
 
3. The undersigned shall require that the language of this certification be included in the award documents 
for all sub-awards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and 
cooperative agreements) and that all sub-recipients shall certify and disclose accordingly. 
 
This certification is a material representation of fact upon which reliance was placed when this transaction 
was made or entered into.  Submission of this certification is a prerequisite for making or entering into this 
transaction imposed by 31 U.S.C. § 1352.  Any person who fails to file the required certification shall be 
subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure. 
 
The bidder or offeror, _________________________________, certifies the truthfulness and accuracy of 
each statement of this certification.  In addition, the bidder or offeror understands and agrees that the 
provisions of 31 U.S.C. §§ 3801-3812, Administrative Remedies for False Claims and Statements, apply to 
this certification. 
 
 
____________________________________________  
Signature of Bidder’s/Offeror's Authorized Official 
 
 
____________________________________________  
Name and Title of Bidder’s/Offeror's Authorized Official 
 
 
____________________________________________  
Bidder’s/Contractor's Firm Name 
 
 
____________________________________________  
Date 
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ATTACHMENT 3 - RIGHTS IN DATA AND RIGHTS IN INVENTIONS  
 
Contractor by entering into this Contract with the City to perform services associated with or in requirement 
of the conditions stated in this Contract does, by affixing its authorized signature on the lines provided 
below, agrees to the following: 
 

1. That no sole rights to data provided in the submission or in fulfillment of contract requirements exist 
within the domain of the Contractor. 
 
2. That all data provided in the submission or in the documents provided in fulfillment of this Contract 
become the property of the City for its use and benefit. 
 
3. That no data submitted in documents required for Contract fulfillment will be regarded by the City as 
proprietary to the Contractor. 
 
4. “Intellectual Property Rights” or “IPR” means all intellectual property rights, including any rights in any 
invention, patent, discovery, improvement, know-how, utility model, trade-mark, copyright, industrial design, 
mask work, integrated circuit topography, and trade secret, and all rights of whatsoever nature in computer 
software and data, confidential information, and all intangible rights or privileges of any nature similar to 
any of the foregoing, including in every case in any part of the world and whether or not registered, and 
shall include all rights in any applications and granted registrations for any of the foregoing. 
 
5. “Joint IPR” means the Intellectual Property Rights conceived, created, developed, or reduced to 
practice in a Project pursuant to this Contract. 
 
6. Intellectual Property Ownership.  The City shall own all right, title, and interest in any Intellectual 
Property conceived, developed, created, or reduced to practice pursuant to this Contract, and Contractor 
shall have no ownership interest therein.  Contractor hereby irrevocably transfers, conveys, and assigns to 
the City all of its right, title, and interest therein and in any property owned or to be owned by the City under 
this Contract.  Contractor shall execute such documents, render such assistance, and take such other 
action as the City may reasonably request, at the City’s reasonable expense, to apply for, register, perfect, 
confirm, and protect City’s Intellectual Property Rights and ownership interests.  The City has the exclusive 
right to apply for or register any patents, mask work rights, copyrights, and such other proprietary 
protections with respect thereto.   
 

7. All documents, including artwork, copy, posters, billboards, photographs, video tapes, audio tapes, 
systems designs, drawings, estimates, field notes, investigations, software, reports, diagrams, surveys, 
analysis, studies, or any other original works of authorship created by Contractor in the performance of this 
Contract are to be and remain "works for hire" under Title 17, United States Code, and the property of the 
City and all copyright ownership and authorship rights in the works shall belong to the City pursuant to 17 
U.S.C. § 201(b).  If the works that are the subject matter of this Contract are deemed to not be works for 
hire, then Contractor hereby assigns to the City all of its right, title, and interest for the entire world in and 
to the works and the copyright therein.  Contractor agrees to cooperate and execute additional documents 
reasonably necessary to conform with its obligations under this paragraph. 
 

8. All Joint IPR will be the exclusive property of the City, and Contractor hereby assigns all its right, title, 
and interest in the same to the City.  Any and all intellectual property conceived by the Contractor prior to 
the term of this Contract and utilized by it in rendering duties to the City are hereby licensed to the City for 
use in its operations and for an infinite duration.  This license is non-exclusive and may be assigned without 
the Contractor’s prior written approval by the City.  Contractor agrees to provide all reasonable assistance 
requested by the City for the registration and protection of such intellectual property rights free of charge. 
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RIGHTS IN DATA AND RIGHTS IN INVENTIONS (continued) 
 

 

 
_____________________________________________  
Signature of Contractor's Authorized Official 
 
 
_____________________________________________  
Name and Title of Contractor's Authorized Official 
 
 
_____________________________________________  
Bidder’s/Contractor's Firm Name 
 
 
_____________________________________________  
Date 
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ATTACHMENT 4 – TRADE RESTRICTION CERTIFICATION 
 

By submission of a bid or offer, the bidder or offeror certifies that with respect to this solicitation and any 
resulting contract, the bidder or offeror: 
 

1. Is not owned or controlled by one or more citizens of a foreign country included in the list of 
countries that discriminate against U.S. firms as published by the Office of the United States Trade 
Representative (U.S.T.R.); 
 

2. Has not knowingly entered into any contract or subcontract for this project with a person that is 
a citizen or national of a foreign country included on the list of countries that discriminate against U.S. firms 
as published by the U.S.T.R.; 
 

3. Has not entered into any subcontract for any product to be used on the federal project that is 
produced in a foreign country included on the list of countries that discriminate against U.S. firms as 
published by the U.S.T.R. 
 
This certification concerns a matter within the jurisdiction of an agency of the United States and the making 
of a false, fictitious, or fraudulent certification may render the maker subject to prosecution under 18 U.S.C. 
§ 1001. 
 
The bidder or offeror must provide immediate written notice to the City if the bidder or offeror learns that its 
certification or that of a subcontractor was erroneous when submitted or has become erroneous by reason 
of changed circumstances.  The Contractor must require that subcontractors provide immediate written 
notice to the Contractor if at any time it learns that its certification was erroneous by reason of changed 
circumstances. 
 
Unless the restrictions of this clause are waived by the Secretary of Transportation in accordance with 49 
C.F.R. 30.17, no contract shall be awarded to a bidder or offeror or subcontractor: 
 

1. Who is owned or controlled by one or more citizens or national of a foreign country included on 
the list of countries that discriminate against U.S. firms as published by the U.S.T.R. or 
 

2. Whose subcontractors are owned or controlled by one or more citizens or national of a foreign 
country on the U.S.T.R. list, or 
 

3. Who incorporates in the public works project any product of a foreign country on the U.S.T.R. 
list. 
 
Nothing contained in the foregoing shall be construed to require establishment of a system of records in 
order to render, in good faith, the certification required by this provision.  The knowledge and information 
of the Contractor is not required to exceed that which is normally possessed by a prudent person in the 
ordinary course of business dealings. 
 
The bidder or offeror agrees that, if awarded a contract resulting from this solicitation, it will incorporate this 
provision for certification without modification in all lower tier subcontracts.  The Contractor may rely on the 
certification of a prospective subcontractor that is not a firm from a foreign country foreign country included 
on the list of countries that discriminate against U.S. firms as published by the U.S.T.R., unless the bidder 
or offeror has knowledge that the certification is erroneous. 
 

This certification is a material representation of fact upon which reliance was placed when making an award.  

If it is later determined that the Contractor or subcontractor knowingly rendered an erroneous certification, 

the FAA may direct through the City cancellation of the Contract or subcontract for default at no cost to the 

City of the FAA. 
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TRADE RESTRICTION CERTIFICATION (continued) 
 
 
_______________________________________________  
Signature of Bidder’s/Offeror's Authorized Official 
 
 
_______________________________________________  
Name and Title of Bidder’s/Offeror's Authorized Official 
 
 
_______________________________________________  
Bidder’s/Offeror's Firm Name 
 
 
_______________________________________________  
Date 
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ATTACHMENT 5 – RESTRICTIONS ON FEDERAL  
PUBLIC WORKS PROJECTS CERTIFICATION 

 
1. Definitions.  The definitions pertaining to this clause are those that are set forth in 49 C.F.R. 30.7-30.9. 
 
2. General.  This clause implements the procurement provisions contained in the Continuing Resolution 
on the Fiscal Year 1988 Budget, Public Law No. 100-202, and the Airport and Airway Safety and Capacity 
Expansion Act of 1987, Public Law No. 100-223. 
 
3. Restrictions.  The Contractor shall not knowingly enter into any subcontract under this Contract: 

 
a. With a subcontractor of a foreign country included on the list of countries that discriminate 

against U.S. firms published by the United States Trade Representative (U.S.T.R.); or 
 

b. For the supply of any product for use on the Federal Public works project under this Contract 
that is produced or manufactured in a foreign country included on the list of countries that discriminate 
against U.S. firms published by the U.S.T.R. 
 
4. Certification.  The Contractor may rely upon the certification of a prospective subcontractor that it is not 
a subcontractor of a foreign country included on the list of countries that discriminates against U.S. firms 
published by the U.S.T.R. and that products supplied by such subcontractor for use on the federal public 
works project under this Contract are not products of a foreign country included on the list of countries that 
discriminate against U.S. firms published by the U.S.T.R., unless the Contractor has knowledge that the 
certification is erroneous. 
 
5. Erroneous certification.  The certification in paragraph (2) of the provision entitled "Restriction on 
Federal Public Works Projects-Certification," is a material representation of fact upon which reliance was 
placed when making the award. If it is later determined that the Contractor knowingly rendered an erroneous 
certification, in addition to other remedies available to the Government, the Contracting Officer may cancel 
this Contract for default at no cost to the Government. 
 
6. Cancellation.  Unless the restrictions of this clause are waived as provided in paragraph (5) of the 
provision entitled "Restriction on Federal Public Works Projects-Certification," if the Contractor knowingly 
enters into a subcontract with a subcontractor that is a subcontractor of a foreign country included on the 
list of countries that discriminate against U.S. firms published by the U.S.T.R. or that supplies any product 
for use on the federal public works project under this Contract of a foreign country included on the list of 
countries that discriminate against U.S. firms published by the U.S.T.R., the Contracting Officer may cancel 
this Contract for default, at no cost to the Government. 
 
7. Subcontracts. The Contractor shall incorporate this clause, without modification, including this 
paragraph (7) in all solicitations and subcontracts under this Contract: 
 

Certification Regarding Restrictions on Federal Public Works Projects- Subcontractors 
 

a. The Bidder/Contractor, by submission of an offer and/or execution of a contract certifies that 
the Offeror/Contractor is: 

 
(1) Not a Bidder/Contractor owned or controlled by one or more citizens or nationals of a 

foreign country included on the list of countries that discriminate against U.S. firms published by the United 
States Trade Representative (U.S.T.R.) or 

 
(2) Not supplying any product for use on the federal public works project that is produced or 

manufactured in a foreign country included on the list of foreign countries that discriminate against U.S. 
firms published by the U.S.T.R. 
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THIS CERTIFICATION CONCERNS A MATTER WITHIN THE JURISDICTION OF AN 
AGENCY OF THE UNITED STATES AND THE MAKING OF A FALSE, FICTITIOUS, OR 
FRAUDULENT CERTIFICATION MAY RENDER THE MAKER SUBJECT TO 
PROSECUTION UNDER TITLE 18, U.S.C SECTION 1001. 

 
b. The Bidder shall provide immediate written notice to the Contractor if, at any time, the Bidder 

learns that its certification was erroneous by reason of changed circumstances. 
 

c. The Contractor shall not knowingly enter into any subcontract under this Contract: 
 

(1) With a subcontractor of a foreign country included on the list of countries that discriminate 
against U.S. firms published by the U.S.T.R.; or 

 
(2) For the supply of any product for use on the federal public works project under this Contract 

that is produced or manufactured in a foreign country included on the list of countries that discriminate 
against U.S. firms published by the U.S.T.R.  The Contractor may rely upon the certification in paragraph 
(7)(a) of this clause unless it has knowledge that the certification is erroneous. 
 

d. Unless the restrictions of this clause have been waived under the Contract for the federal public 
works project, if Contractor knowingly enters into a subcontract with a subcontractor that is a subcontractor 
of a foreign country included on the list of countries that discriminate against U.S. firms published by the 
U.S.T.R. or that supplies any product for use on the federal public works project under this Contract that is 
produced or manufactured in a foreign country included on the list of countries that discriminate against 
U.S. firms published by the U.S.T.R., the Government Contracting Officer may direct, through higher-tier 
Contractors, cancellation of this Contract at no cost to the Government. 
 

e. Definitions.  The definitions pertaining to this clause are those that are set forth in 49 C.F.R. 
30.7-30.9. 

 
f. The certification in paragraph (7)(a) of this clause is a material representation of fact upon 

which reliance was placed when making the award. If it is later determined that the Contractor knowingly 
rendered an erroneous certification, in addition to other remedies available to the Government, the 
Government Contracting Officer may direct, through higher-tier Contractors, cancellation of this subcontract 
at no cost to the Government. 

 
g. The Contractor agrees to insert this clause, without modification, including this paragraph, in 

all solicitations and subcontracts under this clause. 
 
 
 
________________________________________________  
Signature of Bidder’s/Contractor's Authorized Official 
 
 
________________________________________________  
Name and Title of Bidder’s/Contractor's Authorized Official 
 
 
________________________________________________  
Bidder’s/Contractor's Firm Name 
 
 
________________________________________________  
Date 
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ATTACHMENT 6 - CERTIFICATION ON PREVIOUS CONTRACTS 
SUBJECT TO EQUAL OPPORTUNITY CLAUSE  

 
 
Each Contractor and proposed subcontractors must complete the following form by checking the 
appropriate blanks. 
 
The Contractor or subcontractor has    has not   participated in a previous contract 
subject to the Equal Opportunity Clause prescribed by Executive Order 11246, as amended, of September 
24, 1965. 
 
The Contractor or subcontractor has    has not   submitted all compliance reports in 
connection with any such contract due under the applicable filing requirements; and that representations 
indicating submission of required compliance reports signed by proposed subcontractors will be obtained 
prior to award of subcontractors. 
 
If the Contractor or subcontractor has participated in a previous contract subject to the Equal Opportunity 
Clause and has not submitted compliance reports due under applicable filing requirements, the Contractor 
shall submit a compliance report on Standard Form 100, “Employee Information Report EEP-1” prior to the 
award of this Contract. 
 
 
________________________________________________  
Signature of Contractor's Authorized Official 
 
 
________________________________________________  
Name and Title of Contractor's Authorized Official 
 
 
________________________________________________  
Contractor's Firm Name 
 
 
________________________________________________  
Contractor's Business Address 
 
 
________________________________________________  
Date 
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ATTACHMENT 7 - CERTIFICATION OF NON-SEGREGATED 
FACILITIES 

 
This Certification of Non-Segregated Facilities must be submitted prior to the award of a contract or 
subcontract exceeding $10,000 which is not exempt from the provisions of the Equal Opportunity Clause. 
 
Contractors receiving federally-assisted construction contract awards exceeding $10,000 which are not 
exempt from the provisions of the Equal Opportunity Clause will be required to provide for the forwarding 
of the following notice to prospective subcontractors for supplies and construction contracts where the 
subcontracts exceed $10,000 and are not exempt from the provisions of the Equal Opportunity Clause.  
NOTE:  The penalty for making false statements in offers is prescribed in 18 U.S.C. 1001. 
 
Notice to Prospective Subcontractors of Requirements for Certification of Non-Segregated 
Facilities  
  
1. A Certification of Non-Segregated Facilities shall be submitted prior to the award of a subcontract 
exceeding $10,000, which is not exempt from the provisions of the Equal Opportunity Clause. 
 
2. Contractors receiving subcontract awards exceeding $10,000 which are not exempt from the provisions 
of the Equal Opportunity Clause will be required to provide for the forwarding of this notice to prospective 
subcontractors for supplies and construction contracts where the subcontracts exceed $10,000 and are not 
exempt from the provisions of the Equal Opportunity Clause.  NOTE:  The penalty for making false 
statements in offers is prescribed in 18 U.S.C. 1001.  
 
The Federally assisted Contractor certifies that he does not maintain or provide, for his employees any 
segregated facilities at any of his establishment, and that he does not permit his employees to perform their 
services at any location, under his control where segregated facilities are maintained.  The Federally 
assisted Construction Contractor certifies further that he will not maintain or provide for his employees 
segregated facilities at any of his establishments, and that will not permit his employees to perform their 
services at any location, under this control, where segregated facilities are maintained.  The Federally 
assisted Construction Contractor agrees that a breach of this certification is a violation of the Equal 
Opportunity Clause in this Contract.   
 
As used in this certification, the term “segregated facilities” means any waiting room, work areas, and 
washrooms, restaurants and other eating area, time clocks, locker rooms and other storage or dressing 
areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing 
facilities provided for employees which are segregated by explicit directives or are, in fact, segregated on 
the basis of race, color, religion, sex or national origin, because of habit, local custom, or any other reason.  
The Federally assisted Contractor agrees that (except where he has obtained identical certifications from 
proposed subcontractors for special time periods) he will obtain identical certifications from proposed 
subcontractors prior to the award of subcontracts exceeding $10,000 which are not exempt from the 
provisions of the Equal Opportunity Clause and that he will retain such certifications in his files. 
 
Certification:  The above information is true and complete to the best of my knowledge and belief. 
 
Name of Contractor or subcontractor:          
 
 
Signature and Title:            
 
 
Business Address:            
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ATTACHMENT 8 – TAX DELINQUENCY AND FELONY CONVICTIONS 
 
The applicant must complete the following two certification statements. The applicant must indicate its 
current status as it relates to tax delinquency and felony conviction by inserting a checkmark (✓) in the 
space following the applicable response. The applicant agrees that, if awarded a contract resulting from 
this solicitation, it will incorporate this provision for certification in all lower tier subcontracts. 
Certifications 

a) The applicant represents that it is ( ✓ ) is not ( ✓ ) a corporation that has any unpaid Federal tax 

liability that has been assessed, for which all judicial and administrative remedies have been 

exhausted or have lapsed, and that is not being paid in a timely manner pursuant to an agreement 

with the authority responsible for collecting the tax liability. 

b) The applicant represents that it is ( ✓ ) is not ( ✓ ) is not a corporation that was  convicted of a 

criminal violation under any Federal law within the preceding 24 months. 

Note 

If an applicant responds in the affirmative to either of the above representations, the applicant is ineligible 
to receive an award unless the sponsor has received notification from the agency suspension and 
debarment official (SDO) that the SDO has considered suspension or debarment and determined that 
further action is not required to protect the Government’s interests.  The applicant therefore must provide 
information to the owner about its tax liability or conviction to the Owner, who will then notify the FAA 
Airports District Office, which will then notify the agency’s SDO to facilitate completion of the required 
considerations before award decisions are made. 
 
Term Definitions 
 
Felony conviction: Felony conviction means a conviction within the preceding twentyfour (24) months of 
a felony criminal violation under any Federal law and includes conviction of an offense defined in a section 
of the U.S. code that specifically classifies the offense as a felony and conviction of an offense that is 
classified as a felony under 18 U.S.C. § 3559. 
 
Tax Delinquency: A tax delinquency is any unpaid Federal tax liability that has been assessed, for which 
all judicial and administrative remedies have been exhausted, or have lapsed, and that is not being paid in 
a timely manner pursuant to an agreement with the authority responsible for collecting the tax liability. 
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ATTACHMENT 9 - CERTIFICATION REGARDING DEBARMENT,  
SUSPENSION, PROPOSED DEBARMENT, AND OTHER 

RESPONSIBILITY MATTERS 
 

A. The Bidder/Contractor certifies to the best of its knowledge and belief that the Bidder/Contractor and/or 
any of its Principals: 

1. Are not presently debarred, suspended, proposed for debarment, or declared ineligible for the 
award of contracts by any Federal agency; 

2. Have not within a three-year period preceding this bid, been convicted of or had a civil judgment 
rendered against them for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a public (Federal, state, or local) contract or subcontract; violation of 
Federal or state antitrust statutes relating to the submission of offers: or commission of embezzlement, 
theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, violating 
Federal criminal tax laws or receiving stolen property; and 

3. Are not presently indicted for, or otherwise criminally or civilly charged by a governmental entity 
with, commission of any of the offenses enumerated in paragraph (A) (2) of this provision. 

4. Have not within a three-year period preceding this bid been notified of any delinquent Federal 
taxes in an amount that exceeds $3,000 for which the liability remains unsatisfied. 

5. Have not within a three-year period preceding this bid had one or more contracts terminated 
for default by any Federal agency. 

B. For the purpose of this Certification, “Principals” means officers; directors; owners; partners; and, 
persons having primary management or supervisory responsibilities within a business entity (e.g., general 
manager; plant manager; head of a subsidiary, division, or business segment, and similar positions). THIS 
CERTIFICATION CONCERNS A MATTER WITHIN THE JURISDICTION OF AN AGENCY OF THE U.S. 
AND THE MAKING OF A FALSE, FICTITIOUS, OR FRAUDULENT CERTIFICATION MAY RENDER THE 
MAKER SUBJECT TO PROSECUTION UNDER S TITLE 18, U.S.C. SECTION 1001. 
 

1. The Bidder/Contractor must provide immediate written notice to the Contracting Officer if, at 
any time prior to contract award, the Bidder/Contractor learns that its certification was erroneous when 
submitted or has become erroneous by reason of changed circumstances. 

2. A certification that any of the items in paragraph (A) of this provision exists will not necessarily 
result in withholding of an award. However, the certification will be considered in connection with a 
determination of the Bidder’s/Contractor's responsibility. Failure of the Bidder/Contractor to furnish a 
certification or provide such additional information as requested by the Contracting Officer may render the 
Bidder/Contractor nonresponsible. 

3. Nothing contained in the foregoing will be construed to require establishment of a system of 
records in order to render, in good faith, the certification required by paragraph (A) of this provision. The 
knowledge and information of a Bidder/Contractor is not required to exceed that which is normally 
possessed by a prudent person in the ordinary course of business dealings. 

4. The certification in paragraph (A) of this provision is a material representation of fact upon 
which reliance was placed when making award. If it is later determined that the Bidder/Contractor knowingly 
rendered an erroneous certification, in addition to other remedies available to the Government, the 
Contracting Officer may terminate the Contract for default. 
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CERTIFICATION REGARDING DEBARMENT, SUSPENSION, PROPOSED DEBARMENT, AND 
OTHER RESPONSIBILITY MATTERS (continued) 

 
 
 
__________________________ Signature of Bidder’s/Contractor's Authorized Official 
 
 
__________________________ Name and Title of Bidder’s/Contractor's Authorized Official 
 

 
__________________________ Bidder’s/Contractor's Firm Name 
 
 
__________________________ Date 
 (FAA/Date) 
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FHWA-1273 – Revised October 23, 2023 
 
 

REQUIRED CONTRACT PROVISIONS  
FEDERAL-AID CONSTRUCTION CONTRACTS 

 
 
 

 
I.  General   
II.  Nondiscrimination 
III. Non-segregated Facilities 
IV. Davis-Bacon and Related Act Provisions 
V. Contract Work Hours and Safety Standards Act 

Provisions 
VI.  Subletting or Assigning the Contract 
VII. Safety: Accident Prevention 
VIII.  False Statements Concerning Highway Projects 
IX. Implementation of Clean Air Act and Federal Water 

Pollution Control Act 
X.  Certification Regarding Debarment, Suspension, 

Ineligibility and Voluntary Exclusion 
XI.  Certification Regarding Use of Contract Funds for 

Lobbying 
XII.    Use of United States-Flag Vessels: 
 
ATTACHMENTS 
 
A. Employment and Materials Preference for Appalachian 
Development Highway System or Appalachian Local Access 
Road Contracts (included in Appalachian contracts only) 
 
 
I.  GENERAL 
 
1.  Form FHWA-1273 must be physically incorporated in each 
construction contract funded under title 23, United States 
Code, as required in 23 CFR 633.102(b) (excluding 
emergency contracts solely intended for debris removal).  The 
contractor (or subcontractor) must insert this form in each 
subcontract and further require its inclusion in all lower tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services).  23 CFR 
633.102(e).   
 
The applicable requirements of Form FHWA-1273 are 
incorporated by reference for work done under any purchase 
order, rental agreement or agreement for other services.  The 
prime contractor shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider.  23 
CFR 633.102(e).   
 
Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in all subcontracts and in lower tier 
subcontracts (excluding subcontracts for design services, 
purchase orders, rental agreements and other agreements for 
supplies or services) in accordance with 23 CFR 633.102.  The 
design-builder shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider. 
  
Contracting agencies may reference Form FHWA-1273 in 
solicitation-for-bids or request-for-proposals documents, 
however, the Form FHWA-1273 must be physically 
incorporated (not referenced) in all contracts, subcontracts and 
lower-tier subcontracts (excluding purchase orders, rental 
agreements and other agreements for supplies or services 
related to a construction contract).  23 CFR 633.102(b). 
 
2.  Subject to the applicability criteria noted in the following 
sections, these contract provisions shall apply to all work 

performed on the contract by the contractor's own organization 
and with the assistance of workers under the contractor's 
immediate superintendence and to all work performed on the 
contract by piecework, station work, or by subcontract.  23 
CFR 633.102(d). 
  
3.  A breach of any of the stipulations contained in these 
Required Contract Provisions may be sufficient grounds for 
withholding of progress payments, withholding of final 
payment, termination of the contract, suspension / debarment 
or any other action determined to be appropriate by the 
contracting agency and FHWA.   
 
4.  Selection of Labor: During the performance of this contract, 
the contractor shall not use convict labor for any purpose 
within the limits of a construction project on a Federal-aid 
highway unless it is labor performed by convicts who are on 
parole, supervised release, or probation.  23 U.S.C. 114(b).  
The term Federal-aid highway does not include roadways 
functionally classified as local roads or rural minor collectors.  
23 U.S.C. 101(a). 
 
  
II.  NONDISCRIMINATION (23 CFR 230.107(a); 23 CFR Part 
230, Subpart A, Appendix A; EO 11246) 
 
The provisions of this section related to 23 CFR Part 230, 
Subpart A, Appendix A are applicable to all Federal-aid 
construction contracts and to all related construction 
subcontracts of $10,000 or more.  The provisions of 23 CFR 
Part 230 are not applicable to material supply, engineering, or 
architectural service contracts.   
 
In addition, the contractor and all subcontractors must comply 
with the following policies: Executive Order 11246, 41 CFR 
Part 60, 29 CFR Parts 1625-1627, 23 U.S.C. 140, Section 504 
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794), 
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. 
2000d et seq.), and related regulations including 49 CFR Parts 
21, 26, and 27; and 23 CFR Parts 200, 230, and 633. 
 
The contractor and all subcontractors must comply with:  the 
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000, 
the Standard Federal Equal Employment Opportunity 
Construction Contract Specifications in 41 CFR 60-4.3. 
 
Note: The U.S. Department of Labor has exclusive authority to 
determine compliance with Executive Order 11246 and the 
policies of the Secretary of Labor including 41 CFR Part 60, 
and 29 CFR Parts 1625-1627.  The contracting agency and 
the FHWA have the authority and the responsibility to ensure 
compliance with 23 U.S.C. 140, Section 504 of the 
Rehabilitation Act of 1973, as amended (29 U.S.C. 794), and 
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. 
2000d et seq.), and related regulations including 49 CFR Parts 
21, 26, and 27; and 23 CFR Parts 200, 230, and 633. 
 
The following provision is adopted from 23 CFR Part 230, 
Subpart A, Appendix A, with appropriate revisions to conform 
to the U.S. Department of Labor (US DOL) and FHWA 
requirements.   
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1. Equal Employment Opportunity: Equal Employment 
Opportunity (EEO) requirements not to discriminate and to 
take affirmative action to assure equal opportunity as set forth 
under laws, executive orders, rules, regulations (see 28 CFR 
Part 35, 29 CFR Part 1630, 29 CFR Parts 1625-1627, 41 CFR 
Part 60 and 49 CFR Part 27) and orders of the Secretary of 
Labor as modified by the provisions prescribed herein, and 
imposed pursuant to 23 U.S.C. 140, shall constitute the EEO 
and specific affirmative action standards for the contractor's 
project activities under this contract. The provisions of the 
Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et 
seq.) set forth under 28 CFR Part 35 and 29 CFR Part 1630 
are incorporated by reference in this contract. In the execution 
of this contract, the contractor agrees to comply with the 
following minimum specific requirement activities of EEO: 
 

a. The contractor will work with the contracting agency and 
the Federal Government to ensure that it has made every 
good faith effort to provide equal opportunity with respect to all 
of its terms and conditions of employment and in their review 
of activities under the contract.  23 CFR 230.409 (g)(4) & (5). 
 
    b. The contractor will accept as its operating policy the 
following statement: 
 

"It is the policy of this Company to assure that applicants 
are employed, and that employees are treated during 
employment, without regard to their race, religion, sex, 
sexual orientation, gender identity, color, national origin, age 
or disability.  Such action shall include: employment, 
upgrading, demotion, or transfer; recruitment or recruitment 
advertising; layoff or termination; rates of pay or other forms 
of compensation; and selection for training, including 
apprenticeship, pre-apprenticeship, and/or on-the-job 
training." 

 
2.  EEO Officer: The contractor will designate and make 
known to the contracting officers an EEO Officer who will have 
the responsibility for and must be capable of effectively 
administering and promoting an active EEO program and who 
must be assigned adequate authority and responsibility to do 
so. 
 
3.  Dissemination of Policy: All members of the contractor's 
staff who are authorized to hire, supervise, promote, and 
discharge employees, or who recommend such action or are 
substantially involved in such action, will be made fully 
cognizant of and will implement the contractor's EEO policy 
and contractual responsibilities to provide EEO in each grade 
and classification of employment.  To ensure that the above 
agreement will be met, the following actions will be taken as a 
minimum: 
 

a.  Periodic meetings of supervisory and personnel office 
employees will be conducted before the start of work and then 
not less often than once every six months, at which time the 
contractor's EEO policy and its implementation will be 
reviewed and explained.  The meetings will be conducted by 
the EEO Officer or other knowledgeable company official. 
  

b.  All new supervisory or personnel office employees will be 
given a thorough indoctrination by the EEO Officer, covering 
all major aspects of the contractor's EEO obligations within 
thirty days following their reporting for duty with the contractor. 
 

c.  All personnel who are engaged in direct recruitment for 
the project will be instructed by the EEO Officer in the 
contractor's procedures for locating and hiring minorities and 
women. 

  
d.  Notices and posters setting forth the contractor's EEO 

policy will be placed in areas readily accessible to employees, 
applicants for employment and potential employees. 
 

e.  The contractor's EEO policy and the procedures to 
implement such policy will be brought to the attention of 
employees by means of meetings, employee handbooks, or 
other appropriate means. 
 
4. Recruitment: When advertising for employees, the 
contractor will include in all advertisements for employees the 
notation: "An Equal Opportunity Employer."  All such 
advertisements will be placed in publications having a large 
circulation among minorities and women in the area from 
which the project work force would normally be derived. 
 

a.  The contractor will, unless precluded by a valid 
bargaining agreement, conduct systematic and direct 
recruitment through public and private employee referral 
sources likely to yield qualified minorities and women.  To 
meet this requirement, the contractor will identify sources of 
potential minority group employees and establish with such 
identified sources procedures whereby minority and women 
applicants may be referred to the contractor for employment 
consideration. 
 

b.  In the event the contractor has a valid bargaining 
agreement providing for exclusive hiring hall referrals, the 
contractor is expected to observe the provisions of that 
agreement to the extent that the system meets the contractor's 
compliance with EEO contract provisions.  Where 
implementation of such an agreement has the effect of 
discriminating against minorities or women, or obligates the 
contractor to do the same, such implementation violates 
Federal nondiscrimination provisions. 
 

c.  The contractor will encourage its present employees to 
refer minorities and women as applicants for employment.  
Information and procedures with regard to referring such 
applicants will be discussed with employees. 
 
5.  Personnel Actions: Wages, working conditions, and 
employee benefits shall be established and administered, and 
personnel actions of every type, including hiring, upgrading, 
promotion, transfer, demotion, layoff, and termination, shall be 
taken without regard to race, color, religion, sex, sexual 
orientation, gender identity, national origin, age or disability.  
The following procedures shall be followed: 
 

a.  The contractor will conduct periodic inspections of project 
sites to ensure that working conditions and employee facilities 
do not indicate discriminatory treatment of project site 
personnel. 
 

b.  The contractor will periodically evaluate the spread of 
wages paid within each classification to determine any 
evidence of discriminatory wage practices. 
 

c.  The contractor will periodically review selected personnel 
actions in depth to determine whether there is evidence of 
discrimination.  Where evidence is found, the contractor will 
promptly take corrective action.  If the review indicates that the 
discrimination may extend beyond the actions reviewed, such 
corrective action shall include all affected persons. 
 

d.  The contractor will promptly investigate all complaints of 
alleged discrimination made to the contractor in connection 
with its obligations under this contract, will attempt to resolve 
such complaints, and will take appropriate corrective action 
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within a reasonable time.  If the investigation indicates that the 
discrimination may affect persons other than the complainant, 
such corrective action shall include such other persons.  Upon 
completion of each investigation, the contractor will inform 
every complainant of all of their avenues of appeal. 
 
6. Training and Promotion: 
 

a.  The contractor will assist in locating, qualifying, and 
increasing the skills of minorities and women who are 
applicants for employment or current employees.  Such efforts 
should be aimed at developing full journey level status 
employees in the type of trade or job classification involved.  
 

b.  Consistent with the contractor's work force requirements 
and as permissible under Federal and State regulations, the 
contractor shall make full use of training programs (i.e., 
apprenticeship and on-the-job training programs for the 
geographical area of contract performance).  In the event a 
special provision for training is provided under this contract, 
this subparagraph will be superseded as indicated in the 
special provision.  The contracting agency may reserve 
training positions for persons who receive welfare assistance 
in accordance with 23 U.S.C. 140(a). 
 

c.  The contractor will advise employees and applicants for 
employment of available training programs and entrance 
requirements for each. 
 

d.  The contractor will periodically review the training and 
promotion potential of employees who are minorities and 
women and will encourage eligible employees to apply for 
such training and promotion. 
 
7. Unions: If the contractor relies in whole or in part upon 
unions as a source of employees, the contractor will use good 
faith efforts to obtain the cooperation of such unions to 
increase opportunities for minorities and women.  23 CFR 
230.409.  Actions by the contractor, either directly or through a 
contractor's association acting as agent, will include the 
procedures set forth below: 
 

a.  The contractor will use good faith efforts to develop, in 
cooperation with the unions, joint training programs aimed 
toward qualifying more minorities and women for membership 
in the unions and increasing the skills of minorities and women 
so that they may qualify for higher paying employment. 
 

b.  The contractor will use good faith efforts to incorporate an 
EEO clause into each union agreement to the end that such 
union will be contractually bound to refer applicants without 
regard to their race, color, religion, sex, sexual orientation, 
gender identity, national origin, age, or disability. 
 

c.  The contractor is to obtain information as to the referral 
practices and policies of the labor union except that to the 
extent such information is within the exclusive possession of 
the labor union and such labor union refuses to furnish such 
information to the contractor, the contractor shall so certify to 
the contracting agency and shall set forth what efforts have 
been made to obtain such information. 
 

d.  In the event the union is unable to provide the contractor 
with a reasonable flow of referrals within the time limit set forth 
in the collective bargaining agreement, the contractor will, 
through independent recruitment efforts, fill the employment 
vacancies without regard to race, color, religion, sex, sexual 
orientation, gender identity, national origin, age, or disability; 
making full efforts to obtain qualified and/or qualifiable 
minorities and women.  The failure of a union to provide 

sufficient referrals (even though it is obligated to provide 
exclusive referrals under the terms of a collective bargaining 
agreement) does not relieve the contractor from the 
requirements of this paragraph.  In the event the union referral 
practice prevents the contractor from meeting the obligations 
pursuant to Executive Order 11246, as amended, and these 
special provisions, such contractor shall immediately notify the 
contracting agency. 
 
8.  Reasonable Accommodation for Applicants / 
Employees with Disabilities:  The contractor must be familiar 
with the requirements for and comply with the Americans with 
Disabilities Act and all rules and regulations established 
thereunder.  Employers must provide reasonable 
accommodation in all employment activities unless to do so 
would cause an undue hardship. 
 
9. Selection of Subcontractors, Procurement of Materials 
and Leasing of Equipment: The contractor shall not 
discriminate on the grounds of race, color, religion, sex, sexual 
orientation, gender identity, national origin, age, or disability in 
the selection and retention of subcontractors, including 
procurement of materials and leases of equipment.  The 
contractor shall take all necessary and reasonable steps to 
ensure nondiscrimination in the administration of this contract. 
 

a.  The contractor shall notify all potential subcontractors, 
suppliers, and lessors of their EEO obligations under this 
contract. 
 

b.  The contractor will use good faith efforts to ensure 
subcontractor compliance with their EEO obligations. 
 
 
10. Assurances Required: 
 

a.  The requirements of 49 CFR Part 26 and the State 
DOT’s FHWA-approved Disadvantaged Business Enterprise 
(DBE) program are incorporated by reference. 
 

b.  The contractor, subrecipient or subcontractor shall not 
discriminate on the basis of race, color, national origin, or sex 
in the performance of this contract. The contractor shall carry 
out applicable requirements of 49 CFR part 26 in the award 
and administration of DOT-assisted contracts. Failure by the 
contractor to carry out these requirements is a material breach 
of this contract, which may result in the termination of this 
contract or such other remedy as the recipient deems 
appropriate, which may include, but is not limited to: 

(1) Withholding monthly progress payments; 
(2) Assessing sanctions; 
(3) Liquidated damages; and/or 
(4) Disqualifying the contractor from future bidding as non-

responsible. 
c.  The Title VI and nondiscrimination provisions of U.S. 

DOT Order 1050.2A at Appendixes A and E are incorporated 
by reference.  49 CFR Part 21. 
 
11. Records and Reports: The contractor shall keep such 
records as necessary to document compliance with the EEO 
requirements.  Such records shall be retained for a period of 
three years following the date of the final payment to the 
contractor for all contract work and shall be available at 
reasonable times and places for inspection by authorized 
representatives of the contracting agency and the FHWA. 
 

a.  The records kept by the contractor shall document the 
following: 
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    (1) The number and work hours of minority and non-
minority group members and women employed in each work 
classification on the project; 
 

(2) The progress and efforts being made in cooperation 
with unions, when applicable, to increase employment 
opportunities for minorities and women; and 

 
(3) The progress and efforts being made in locating, hiring, 

training, qualifying, and upgrading minorities and women.  
 

b.  The contractors and subcontractors will submit an annual 
report to the contracting agency each July for the duration of 
the project indicating the number of minority, women, and non-
minority group employees currently engaged in each work 
classification required by the contract work.  This information is 
to be reported on Form FHWA-1391.  The staffing data should 
represent the project work force on board in all or any part of 
the last payroll period preceding the end of July.  If on-the-job 
training is being required by special provision, the contractor 
will be required to collect and report training data.  The 
employment data should reflect the work force on board during 
all or any part of the last payroll period preceding the end of 
July. 
 
 
III. NONSEGREGATED FACILITIES 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related construction subcontracts of more 
than $10,000.  41 CFR 60-1.5. 
 
As prescribed by 41 CFR 60-1.8, the contractor must ensure 
that facilities provided for employees are provided in such a 
manner that segregation on the basis of race, color, religion, 
sex, sexual orientation, gender identity, or national origin 
cannot result.  The contractor may neither require such 
segregated use by written or oral policies nor tolerate such use 
by employee custom.  The contractor's obligation extends 
further to ensure that its employees are not assigned to 
perform their services at any location under the contractor's 
control where the facilities are segregated.  The term "facilities" 
includes waiting rooms, work areas, restaurants and other 
eating areas, time clocks, restrooms, washrooms, locker 
rooms and other storage or dressing areas, parking lots, 
drinking fountains, recreation or entertainment areas, 
transportation, and housing provided for employees.  The 
contractor shall provide separate or single-user restrooms and 
necessary dressing or sleeping areas to assure privacy 
between sexes. 
 
 
IV.  DAVIS-BACON AND RELATED ACT PROVISIONS 

This section is applicable to all Federal-aid construction 
projects exceeding $2,000 and to all related subcontracts and 
lower-tier subcontracts (regardless of subcontract size), in 
accordance with 29 CFR 5.5.  The requirements apply to all 
projects located within the right-of-way of a roadway that is 
functionally classified as Federal-aid highway.  23 U.S.C. 113.  
This excludes roadways functionally classified as local roads 
or rural minor collectors, which are exempt.  23 U.S.C. 101.  
Where applicable law requires that projects be treated as a 
project on a Federal-aid highway, the provisions of this subpart 
will apply regardless of the location of the project.  Examples 
include: Surface Transportation Block Grant Program projects 
funded under 23 U.S.C. 133 [excluding recreational trails 
projects], the Nationally Significant Freight and Highway 

Projects funded under 23 U.S.C. 117, and National Highway 
Freight Program projects funded under 23 U.S.C. 167.    

The following provisions are from the U.S. Department of 
Labor regulations in 29 CFR 5.5 “Contract provisions and 
related matters” with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements. 

1.  Minimum wages (29 CFR 5.5) 

a. Wage rates and fringe benefits. All laborers and 
mechanics employed or working upon the site of the work (or 
otherwise working in construction or development of the 
project under a development statute), will be paid 
unconditionally and not less often than once a week, and 
without subsequent deduction or rebate on any account 
(except such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor under the 
Copeland Act (29 CFR part 3)), the full amount of basic hourly 
wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less 
than those contained in the wage determination of the 
Secretary of Labor which is attached hereto and made a part 
hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers 
and mechanics. As provided in paragraphs (d) and (e) of 29 
CFR 5.5, the appropriate wage determinations are effective by 
operation of law even if they have not been attached to the 
contract. Contributions made or costs reasonably anticipated 
for bona fide fringe benefits under the Davis-Bacon Act (40 
U.S.C. 3141(2)(B)) on behalf of laborers or mechanics are 
considered wages paid to such laborers or mechanics, subject 
to the provisions of paragraph 1.e. of this section; also, regular 
contributions made or costs incurred for more than a weekly 
period (but not less often than quarterly) under plans, funds, or 
programs which cover the particular weekly period, are 
deemed to be constructively made or incurred during such 
weekly period. Such laborers and mechanics must be paid the 
appropriate wage rate and fringe benefits on the wage 
determination for the classification(s) of work actually 
performed, without regard to skill, except as provided in 
paragraph 4. of this section. Laborers or mechanics performing 
work in more than one classification may be compensated at 
the rate specified for each classification for the time actually 
worked therein: Provided, That the employer's payroll records 
accurately set forth the time spent in each classification in 
which work is performed. The wage determination (including 
any additional classifications and wage rates conformed under 
paragraph 1.c. of this section) and the Davis-Bacon poster 
(WH–1321) must be posted at all times by the contractor and 
its subcontractors at the site of the work in a prominent and 
accessible place where it can be easily seen by the workers.  

b. Frequently recurring classifications. (1) In addition to wage 
and fringe benefit rates that have been determined to be 
prevailing under the procedures set forth in 29 CFR part 1, a 
wage determination may contain, pursuant to § 1.3(f), wage 
and fringe benefit rates for classifications of laborers and 
mechanics for which conformance requests are regularly 
submitted pursuant to paragraph 1.c. of this section, provided 
that:  

(i) The work performed by the classification is not 
performed by a classification in the wage determination for 
which a prevailing wage rate has been determined;  

http://www.fhwa.dot.gov/eforms/
https://www.ecfr.gov/current/title-29/part-3
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.ecfr.gov/current/title-29/part-1
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(ii) The classification is used in the area by the 
construction industry; and  

(iii) The wage rate for the classification bears a reasonable 
relationship to the prevailing wage rates contained in the 
wage determination.  

(2) The Administrator will establish wage rates for such 
classifications in accordance with paragraph 1.c.(1)(iii) of this 
section. Work performed in such a classification must be paid 
at no less than the wage and fringe benefit rate listed on the 
wage determination for such classification.  

c. Conformance. (1) The contracting officer must require that 
any class of laborers or mechanics, including helpers, which is 
not listed in the wage determination and which is to be 
employed under the contract be classified in conformance with 
the wage determination. Conformance of an additional 
classification and wage rate and fringe benefits is appropriate 
only when the following criteria have been met:  

(i) The work to be performed by the classification 
requested is not performed by a classification in the wage 
determination; and  

(ii) The classification is used in the area by the 
construction industry; and  

(iii) The proposed wage rate, including any bona fide fringe 
benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination.  

(2) The conformance process may not be used to split, 
subdivide, or otherwise avoid application of classifications 
listed in the wage determination. 

(3) If the contractor and the laborers and mechanics to be 
employed in the classification (if known), or their 
representatives, and the contracting officer agree on the 
classification and wage rate (including the amount designated 
for fringe benefits where appropriate), a report of the action 
taken will be sent by the contracting officer by email to 
DBAconformance@dol.gov. The Administrator, or an 
authorized representative, will approve, modify, or disapprove 
every additional classification action within 30 days of receipt 
and so advise the contracting officer or will notify the 
contracting officer within the 30–day period that additional time 
is necessary.  

(4) In the event the contractor, the laborers or mechanics to 
be employed in the classification or their representatives, and 
the contracting officer do not agree on the proposed 
classification and wage rate (including the amount designated 
for fringe benefits, where appropriate), the contracting officer 
will, by email to DBAconformance@dol.gov, refer the 
questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Administrator 
for determination. The Administrator, or an authorized 
representative, will issue a determination within 30 days of 
receipt and so advise the contracting officer or will notify the 
contracting officer within the 30–day period that additional time 
is necessary.  

(5) The contracting officer must promptly notify the 
contractor of the action taken by the Wage and Hour Division 

under paragraphs 1.c.(3) and (4) of this section. The contractor 
must furnish a written copy of such determination to each 
affected worker or it must be posted as a part of the wage 
determination. The wage rate (including fringe benefits where 
appropriate) determined pursuant to paragraph 1.c.(3) or (4) of 
this section must be paid to all workers performing work in the 
classification under this contract from the first day on which 
work is performed in the classification. 

d. Fringe benefits not expressed as an hourly rate. 
Whenever the minimum wage rate prescribed in the contract 
for a class of laborers or mechanics includes a fringe benefit 
which is not expressed as an hourly rate, the contractor may 
either pay the benefit as stated in the wage determination or 
may pay another bona fide fringe benefit or an hourly cash 
equivalent thereof.  

e. Unfunded plans. If the contractor does not make 
payments to a trustee or other third person, the contractor may 
consider as part of the wages of any laborer or mechanic the 
amount of any costs reasonably anticipated in providing bona 
fide fringe benefits under a plan or program, Provided, That 
the Secretary of Labor has found, upon the written request of 
the contractor, in accordance with the criteria set forth in 
§ 5.28, that the applicable standards of the Davis-Bacon Act 
have been met. The Secretary of Labor may require the 
contractor to set aside in a separate account assets for the 
meeting of obligations under the plan or program.  

f. Interest. In the event of a failure to pay all or part of the 
wages required by the contract, the contractor will be required 
to pay interest on any underpayment of wages.  

2.  Withholding (29 CFR 5.5)  

a. Withholding requirements. The contracting agency may, 
upon its own action, or must, upon written request of an 
authorized representative of the Department of Labor, withhold 
or cause to be withheld from the contractor so much of the 
accrued payments or advances as may be considered 
necessary to satisfy the liabilities of the prime contractor or any 
subcontractor for the full amount of wages and monetary relief, 
including interest, required by the clauses set forth in this 
section for violations of this contract, or to satisfy any such 
liabilities required by any other Federal contract, or federally 
assisted contract subject to Davis-Bacon labor standards, that 
is held by the same prime contractor (as defined in § 5.2). The 
necessary funds may be withheld from the contractor under 
this contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract that is 
subject to Davis-Bacon labor standards requirements and is 
held by the same prime contractor, regardless of whether the 
other contract was awarded or assisted by the same agency, 
and such funds may be used to satisfy the contractor liability 
for which the funds were withheld. In the event of a 
contractor's failure to pay any laborer or mechanic, including 
any apprentice or helper working on the site of the work all or 
part of the wages required by the contract, or upon the 
contractor's failure to submit the required records as discussed 
in paragraph 3.d. of this section, the contracting agency may 
on its own initiative and after written notice to the contractor, 
take such action as may be necessary to cause the 
suspension of any further payment, advance, or guarantee of 
funds until such violations have ceased.  

b. Priority to withheld funds. The Department has priority to 
funds withheld or to be withheld in accordance with paragraph 

mailto:DBAconformance@dol.gov
mailto:DBAconformance@dol.gov
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2.a. of this section or Section V, paragraph 3.a., or both, over 
claims to those funds by:  

(1) A contractor's surety(ies), including without limitation 
performance bond sureties and payment bond sureties; 

(2) A contracting agency for its reprocurement costs;  

(3) A trustee(s) (either a court-appointed trustee or a U.S. 
trustee, or both) in bankruptcy of a contractor, or a contractor's 
bankruptcy estate; 

(4) A contractor's assignee(s); 

(5) A contractor's successor(s); or 

(6) A claim asserted under the Prompt Payment Act, 31 
U.S.C. 3901–3907. 

3. Records and certified payrolls (29 CFR 5.5) 

a. Basic record requirements (1) Length of record retention. 
All regular payrolls and other basic records must be 
maintained by the contractor and any subcontractor during the 
course of the work and preserved for all laborers and 
mechanics working at the site of the work (or otherwise 
working in construction or development of the project under a 
development statute) for a period of at least 3 years after all 
the work on the prime contract is completed.  

(2) Information required. Such records must contain the 
name; Social Security number; last known address, telephone 
number, and email address of each such worker; each 
worker's correct classification(s) of work actually performed; 
hourly rates of wages paid (including rates of contributions or 
costs anticipated for bona fide fringe benefits or cash 
equivalents thereof of the types described in 40 U.S.C. 
3141(2)(B) of the Davis-Bacon Act); daily and weekly number 
of hours actually worked in total and on each covered contract; 
deductions made; and actual wages paid.  

(3) Additional records relating to fringe benefits. Whenever 
the Secretary of Labor has found under paragraph 1.e. of this 
section that the wages of any laborer or mechanic include the 
amount of any costs reasonably anticipated in providing 
benefits under a plan or program described in 40 U.S.C. 
3141(2)(B) of the Davis-Bacon Act, the contractor must 
maintain records which show that the commitment to provide 
such benefits is enforceable, that the plan or program is 
financially responsible, and that the plan or program has been 
communicated in writing to the laborers or mechanics affected, 
and records which show the costs anticipated or the actual 
cost incurred in providing such benefits.  

(4) Additional records relating to apprenticeship. Contractors 
with apprentices working under approved programs must 
maintain written evidence of the registration of apprenticeship 
programs, the registration of the apprentices, and the ratios 
and wage rates prescribed in the applicable programs.  

b. Certified payroll requirements (1) Frequency and method 
of submission. The contractor or subcontractor must submit 
weekly, for each week in which any DBA- or Related Acts-
covered work is performed, certified payrolls to the contracting 

agency. The prime contractor is responsible for the submission 
of all certified payrolls by all subcontractors. A contracting 
agency or prime contractor may permit or require contractors 
to submit certified payrolls through an electronic system, as 
long as the electronic system requires a legally valid electronic 
signature; the system allows the contractor, the contracting 
agency, and the Department of Labor to access the certified 
payrolls upon request for at least 3 years after the work on the 
prime contract has been completed; and the contracting 
agency or prime contractor permits other methods of 
submission in situations where the contractor is unable or 
limited in its ability to use or access the electronic system.  

(2) Information required. The certified payrolls submitted 
must set out accurately and completely all of the information 
required to be maintained under paragraph 3.a.(2) of this 
section, except that full Social Security numbers and last 
known addresses, telephone numbers, and email addresses 
must not be included on weekly transmittals. Instead, the 
certified payrolls need only include an individually identifying 
number for each worker ( e.g., the last four digits of the 
worker's Social Security number). The required weekly 
certified payroll information may be submitted using Optional 
Form WH–347 or in any other format desired. Optional Form 
WH–347 is available for this purpose from the Wage and Hour 
Division website at https://www.dol.gov/sites/dolgov/files/WHD/
legacy/files/wh347/.pdf or its successor website. It is not a 
violation of this section for a prime contractor to require a 
subcontractor to provide full Social Security numbers and last 
known addresses, telephone numbers, and email addresses to 
the prime contractor for its own records, without weekly 
submission by the subcontractor to the contracting agency.  

(3) Statement of Compliance. Each certified payroll 
submitted must be accompanied by a “Statement of 
Compliance,” signed by the contractor or subcontractor, or the 
contractor's or subcontractor's agent who pays or supervises 
the payment of the persons working on the contract, and must 
certify the following:  

(i) That the certified payroll for the payroll period contains 
the information required to be provided under paragraph 3.b. 
of this section, the appropriate information and basic records 
are being maintained under paragraph 3.a. of this section, 
and such information and records are correct and complete;  

(ii) That each laborer or mechanic (including each helper 
and apprentice) working on the contract during the payroll 
period has been paid the full weekly wages earned, without 
rebate, either directly or indirectly, and that no deductions 
have been made either directly or indirectly from the full 
wages earned, other than permissible deductions as set 
forth in 29 CFR part 3; and  

(iii) That each laborer or mechanic has been paid not less 
than the applicable wage rates and fringe benefits or cash 
equivalents for the classification(s) of work actually 
performed, as specified in the applicable wage determination 
incorporated into the contract.  

(4) Use of Optional Form WH–347. The weekly submission 
of a properly executed certification set forth on the reverse 
side of Optional Form WH–347 will satisfy the requirement for 
submission of the “Statement of Compliance” required by 
paragraph 3.b.(3) of this section.  

https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf
https://www.ecfr.gov/current/title-29/part-3
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(5) Signature. The signature by the contractor, 
subcontractor, or the contractor's or subcontractor's agent 
must be an original handwritten signature or a legally valid 
electronic signature.  

(6) Falsification. The falsification of any of the above 
certifications may subject the contractor or subcontractor to 
civil or criminal prosecution under 18 U.S.C. 1001 and 31 
U.S.C. 3729.  

(7) Length of certified payroll retention. The contractor or 
subcontractor must preserve all certified payrolls during the 
course of the work and for a period of 3 years after all the work 
on the prime contract is completed.  

c. Contracts, subcontracts, and related documents. The 
contractor or subcontractor must maintain this contract or 
subcontract and related documents including, without 
limitation, bids, proposals, amendments, modifications, and 
extensions. The contractor or subcontractor must preserve 
these contracts, subcontracts, and related documents during 
the course of the work and for a period of 3 years after all the 
work on the prime contract is completed.  

d. Required disclosures and access (1) Required record 
disclosures and access to workers. The contractor or 
subcontractor must make the records required under 
paragraphs 3.a. through 3.c. of this section, and any other 
documents that the contracting agency, the State DOT, the 
FHWA, or the Department of Labor deems necessary to 
determine compliance with the labor standards provisions of 
any of the applicable statutes referenced by § 5.1, available for 
inspection, copying, or transcription by authorized 
representatives of the contracting agency, the State DOT, the 
FHWA, or the Department of Labor, and must permit such 
representatives to interview workers during working hours on 
the job.  

(2) Sanctions for non-compliance with records and worker 
access requirements. If the contractor or subcontractor fails to 
submit the required records or to make them available, or 
refuses to permit worker interviews during working hours on 
the job, the Federal agency may, after written notice to the 
contractor, sponsor, applicant, owner, or other entity, as the 
case may be, that maintains such records or that employs 
such workers, take such action as may be necessary to cause 
the suspension of any further payment, advance, or guarantee 
of funds. Furthermore, failure to submit the required records 
upon request or to make such records available, or to permit 
worker interviews during working hours on the job, may be 
grounds for debarment action pursuant to § 5.12. In addition, 
any contractor or other person that fails to submit the required 
records or make those records available to WHD within the 
time WHD requests that the records be produced will be 
precluded from introducing as evidence in an administrative 
proceeding under 29 CFR part 6 any of the required records 
that were not provided or made available to WHD. WHD will 
take into consideration a reasonable request from the 
contractor or person for an extension of the time for 
submission of records. WHD will determine the 
reasonableness of the request and may consider, among other 
things, the location of the records and the volume of 
production.  

(3) Required information disclosures. Contractors and 
subcontractors must maintain the full Social Security number 
and last known address, telephone number, and email address 

of each covered worker, and must provide them upon request 
to the contracting agency, the State DOT, the FHWA, the 
contractor, or the Wage and Hour Division of the Department 
of Labor for purposes of an investigation or other compliance 
action. 

4. Apprentices and equal employment opportunity (29 CFR 
5.5) 

a. Apprentices (1) Rate of pay. Apprentices will be permitted 
to work at less than the predetermined rate for the work they 
perform when they are employed pursuant to and individually 
registered in a bona fide apprenticeship program registered 
with the U.S. Department of Labor, Employment and Training 
Administration, Office of Apprenticeship (OA), or with a State 
Apprenticeship Agency recognized by the OA. A person who is 
not individually registered in the program, but who has been 
certified by the OA or a State Apprenticeship Agency (where 
appropriate) to be eligible for probationary employment as an 
apprentice, will be permitted to work at less than the 
predetermined rate for the work they perform in the first 90 
days of probationary employment as an apprentice in such a 
program. In the event the OA or a State Apprenticeship 
Agency recognized by the OA withdraws approval of an 
apprenticeship program, the contractor will no longer be 
permitted to use apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable 
program is approved.  

(2) Fringe benefits. Apprentices must be paid fringe benefits 
in accordance with the provisions of the apprenticeship 
program. If the apprenticeship program does not specify fringe 
benefits, apprentices must be paid the full amount of fringe 
benefits listed on the wage determination for the applicable 
classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, 
fringe benefits must be paid in accordance with that 
determination.  

(3) Apprenticeship ratio. The allowable ratio of apprentices to 
journeyworkers on the job site in any craft classification must 
not be greater than the ratio permitted to the contractor as to 
the entire work force under the registered program or the ratio 
applicable to the locality of the project pursuant to paragraph 
4.a.(4) of this section. Any worker listed on a payroll at an 
apprentice wage rate, who is not registered or otherwise 
employed as stated in paragraph 4.a.(1) of this section, must 
be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. 
In addition, any apprentice performing work on the job site in 
excess of the ratio permitted under this section must be paid 
not less than the applicable wage rate on the wage 
determination for the work actually performed.  

(4) Reciprocity of ratios and wage rates. Where a contractor 
is performing construction on a project in a locality other than 
the locality in which its program is registered, the ratios and 
wage rates (expressed in percentages of the journeyworker's 
hourly rate) applicable within the locality in which the 
construction is being performed must be observed. If there is 
no applicable ratio or wage rate for the locality of the project, 
the ratio and wage rate specified in the contractor's registered 
program must be observed.  

b. Equal employment opportunity. The use of apprentices 
and journeyworkers under this part must be in conformity with 

https://www.govinfo.gov/link/uscode/18/1001
https://www.govinfo.gov/link/uscode/31/3729
https://www.govinfo.gov/link/uscode/31/3729
https://www.ecfr.gov/current/title-29/part-6
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the equal employment opportunity requirements of Executive 
Order 11246, as amended, and 29 CFR part 30. 

c.  Apprentices and Trainees (programs of the U.S. DOT). 

Apprentices and trainees working under apprenticeship and 
skill training programs which have been certified by the 
Secretary of Transportation as promoting EEO in connection 
with Federal-aid highway construction programs are not 
subject to the requirements of paragraph 4 of this Section IV. 
23 CFR 230.111(e)(2). The straight time hourly wage rates for 
apprentices and trainees under such programs will be 
established by the particular programs. The ratio of 
apprentices and trainees to journeyworkers shall not be 
greater than permitted by the terms of the particular program.   

5. Compliance with Copeland Act requirements.  The 
contractor shall comply with the requirements of 29 CFR part 
3, which are incorporated by reference in this contract as 
provided in 29 CFR 5.5. 

6. Subcontracts. The contractor or subcontractor must insert 
FHWA-1273 in any subcontracts, along with the applicable 
wage determination(s) and such other clauses or contract 
modifications as the contracting agency may by appropriate 
instructions require, and a clause requiring the subcontractors 
to include these clauses and wage determination(s) in any 
lower tier subcontracts. The prime contractor is responsible for 
the compliance by any subcontractor or lower tier 
subcontractor with all the contract clauses in this section. In 
the event of any violations of these clauses, the prime 
contractor and any subcontractor(s) responsible will be liable 
for any unpaid wages and monetary relief, including interest 
from the date of the underpayment or loss, due to any workers 
of lower-tier subcontractors, and may be subject to debarment, 
as appropriate.  29 CFR 5.5. 

7. Contract termination: debarment.  A breach of the 
contract clauses in 29 CFR 5.5 may be grounds for termination 
of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12. 

8. Compliance with Davis-Bacon and Related Act 
requirements.  All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are herein incorporated by reference in this contract as 
provided in 29 CFR 5.5. 

9. Disputes concerning labor standards. As provided in 29 
CFR 5.5, disputes arising out of the labor standards provisions 
of this contract shall not be subject to the general disputes 
clause of this contract. Such disputes shall be resolved in 
accordance with the procedures of the Department of Labor 
set forth in 29 CFR parts 5, 6, and 7. Disputes within the 
meaning of this clause include disputes between the contractor 
(or any of its subcontractors) and the contracting agency, the 
U.S. Department of Labor, or the employees or their 
representatives. 

10. Certification of eligibility. a. By entering into this contract, 
the contractor certifies that neither it nor any person or firm 
who has an interest in the contractor's firm is a person or firm 
ineligible to be awarded Government contracts by virtue of 40 
U.S.C. 3144(b) or § 5.12(a).  

b. No part of this contract shall be subcontracted to any 
person or firm ineligible for award of a Government contract by 
virtue of 40 U.S.C. 3144(b) or § 5.12(a). 

c. The penalty for making false statements is prescribed in 
the U.S. Code, Title 18 Crimes and Criminal Procedure, 18 
U.S.C. 1001. 

11. Anti-retaliation. It is unlawful for any person to discharge, 
demote, intimidate, threaten, restrain, coerce, blacklist, harass, 
or in any other manner discriminate against, or to cause any 
person to discharge, demote, intimidate, threaten, restrain, 
coerce, blacklist, harass, or in any other manner discriminate 
against, any worker or job applicant for:  

a. Notifying any contractor of any conduct which the worker 
reasonably believes constitutes a violation of the DBA, Related 
Acts, this part, or 29 CFR part 1 or 3; 

b. Filing any complaint, initiating or causing to be initiated 
any proceeding, or otherwise asserting or seeking to assert on 
behalf of themselves or others any right or protection under the 
DBA, Related Acts, this part, or 29 CFR part 1 or 3; 

c. Cooperating in any investigation or other compliance 
action, or testifying in any proceeding under the DBA, Related 
Acts, this part, or 29 CFR part 1 or 3; or 

d. Informing any other person about their rights under the 
DBA, Related Acts, this part, or 29 CFR part 1 or 3. 

 
V.  CONTRACT WORK HOURS AND SAFETY STANDARDS 
ACT  

Pursuant to 29 CFR 5.5(b), the following clauses apply to any 
Federal-aid construction contract in an amount in excess of 
$100,000 and subject to the overtime provisions of the 
Contract Work Hours and Safety Standards Act. These 
clauses shall be inserted in addition to the clauses required by 
29 CFR 5.5(a) or 29 CFR 4.6.  As used in this paragraph, the 
terms laborers and mechanics include watchpersons and 
guards. 

1. Overtime requirements.  No contractor or subcontractor 
contracting for any part of the contract work which may require 
or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any 
workweek in which he or she is employed on such work to 
work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek.  29 CFR 
5.5. 

2. Violation; liability for unpaid wages; liquidated 
damages. In the event of any violation of the clause set forth 
in paragraph 1. of this section the contractor and any 
subcontractor responsible therefor shall be liable for the 
unpaid wages and interest from the date of the underpayment. 
In addition, such contractor and subcontractor shall be liable to 
the United States (in the case of work done under contract for 
the District of Columbia or a territory, to such District or to such 
territory), for liquidated damages. Such liquidated damages 
shall be computed with respect to each individual laborer or 

https://www.ecfr.gov/current/title-29/part-30
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/18/1001
https://www.govinfo.gov/link/uscode/18/1001
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
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mechanic, including watchpersons and guards, employed in 
violation of the clause set forth in paragraph 1. of this section, 
in the sum currently provided in 29 CFR 5.5(b)(2)* for each 
calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty 
hours without payment of the overtime wages required by the 
clause set forth in paragraph 1. of this section.  

* $31 as of January 15, 2023 (See 88 FR 88 FR 2210) as may 
be adjusted annually by the Department of Labor, pursuant to 
the Federal Civil Penalties Inflation Adjustment Act of 1990. 

3. Withholding for unpaid wages and liquidated damages  

a. Withholding process. The FHWA or the contracting 
agency may, upon its own action, or must, upon written 
request of an authorized representative of the Department of 
Labor, withhold or cause to be withheld from the contractor so 
much of the accrued payments or advances as may be 
considered necessary to satisfy the liabilities of the prime 
contractor or any subcontractor for any unpaid wages; 
monetary relief, including interest; and liquidated damages 
required by the clauses set forth in this section on this 
contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract subject to 
the Contract Work Hours and Safety Standards Act that is held 
by the same prime contractor (as defined in § 5.2). The 
necessary funds may be withheld from the contractor under 
this contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract that is 
subject to the Contract Work Hours and Safety Standards Act 
and is held by the same prime contractor, regardless of 
whether the other contract was awarded or assisted by the 
same agency, and such funds may be used to satisfy the 
contractor liability for which the funds were withheld.  

b. Priority to withheld funds. The Department has priority to 
funds withheld or to be withheld in accordance with Section IV 
paragraph 2.a. or paragraph 3.a. of this section, or both, over 
claims to those funds by:  

(1) A contractor's surety(ies), including without limitation 
performance bond sureties and payment bond sureties; 

(2) A contracting agency for its reprocurement costs; 

(3) A trustee(s) (either a court-appointed trustee or a U.S. 
trustee, or both) in bankruptcy of a contractor, or a contractor's 
bankruptcy estate; 

(4) A contractor's assignee(s); 

(5) A contractor's successor(s); or 

(6) A claim asserted under the Prompt Payment Act, 31 
U.S.C. 3901–3907. 

4. Subcontracts. The contractor or subcontractor must insert 
in any subcontracts the clauses set forth in paragraphs 1. 
through 5. of this section and a clause requiring the 
subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor is responsible for 
compliance by any subcontractor or lower tier subcontractor 
with the clauses set forth in paragraphs 1. through 5. In the 

event of any violations of these clauses, the prime contractor 
and any subcontractor(s) responsible will be liable for any 
unpaid wages and monetary relief, including interest from the 
date of the underpayment or loss, due to any workers of lower-
tier subcontractors, and associated liquidated damages and 
may be subject to debarment, as appropriate.  

5. Anti-retaliation. It is unlawful for any person to discharge, 
demote, intimidate, threaten, restrain, coerce, blacklist, harass, 
or in any other manner discriminate against, or to cause any 
person to discharge, demote, intimidate, threaten, restrain, 
coerce, blacklist, harass, or in any other manner discriminate 
against, any worker or job applicant for:  

a. Notifying any contractor of any conduct which the worker 
reasonably believes constitutes a violation of the Contract 
Work Hours and Safety Standards Act (CWHSSA) or its 
implementing regulations in this part; 

b. Filing any complaint, initiating or causing to be initiated 
any proceeding, or otherwise asserting or seeking to assert on 
behalf of themselves or others any right or protection under 
CWHSSA or this part; 

c. Cooperating in any investigation or other compliance 
action, or testifying in any proceeding under CWHSSA or this 
part; or 

d. Informing any other person about their rights under 
CWHSSA or this part. 

 
VI. SUBLETTING OR ASSIGNING THE CONTRACT 
 
This provision is applicable to all Federal-aid construction 
contracts on the National Highway System pursuant to 23 CFR 
635.116. 
 
1. The contractor shall perform with its own organization 
contract work amounting to not less than 30 percent (or a 
greater percentage if specified elsewhere in the contract) of 
the total original contract price, excluding any specialty items 
designated by the contracting agency.  Specialty items may be 
performed by subcontract and the amount of any such 
specialty items performed may be deducted from the total 
original contract price before computing the amount of work 
required to be performed by the contractor's own organization 
(23 CFR 635.116).  
 

a.  The term “perform work with its own organization” in 
paragraph 1 of Section VI refers to workers employed or 
leased by the prime contractor, and equipment owned or 
rented by the prime contractor, with or without operators.  
Such term does not include employees or equipment of a 
subcontractor or lower tier subcontractor, agents of the prime 
contractor, or any other assignees.  The term may include 
payments for the costs of hiring leased employees from an 
employee leasing firm meeting all relevant Federal and State 
regulatory requirements.  Leased employees may only be 
included in this term if the prime contractor meets all of the 
following conditions: (based on longstanding interpretation) 
 
  (1) the prime contractor maintains control over the 
supervision of the day-to-day activities of the leased 
employees; 

(2) the prime contractor remains responsible for the quality 
of the work of the leased employees; 

https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/31/3901
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   (3) the prime contractor retains all power to accept or 
exclude individual employees from work on the project; and 

(4) the prime contractor remains ultimately responsible for 
the payment of predetermined minimum wages, the 
submission of payrolls, statements of compliance and all 
other Federal regulatory requirements. 

 
b. "Specialty Items" shall be construed to be limited to work 

that requires highly specialized knowledge, abilities, or 
equipment not ordinarily available in the type of contracting 
organizations qualified and expected to bid or propose on the 
contract as a whole and in general are to be limited to minor 
components of the overall contract.  23 CFR 635.102. 
 
2. Pursuant to 23 CFR 635.116(a), the contract amount upon 
which the requirements set forth in paragraph (1) of Section VI 
is computed includes the cost of material and manufactured 
products which are to be purchased or produced by the 
contractor under the contract provisions. 
 
3. Pursuant to 23 CFR 635.116(c), the contractor shall furnish 
(a) a competent superintendent or supervisor who is employed 
by the firm, has full authority to direct performance of the work 
in accordance with the contract requirements, and is in charge 
of all construction operations (regardless of who performs the 
work) and (b) such other of its own organizational resources 
(supervision, management, and engineering services) as the 
contracting officer determines is necessary to assure the 
performance of the contract. 
 
4. No portion of the contract shall be sublet, assigned or 
otherwise disposed of except with the written consent of the 
contracting officer, or authorized representative, and such 
consent when given shall not be construed to relieve the 
contractor of any responsibility for the fulfillment of the 
contract.  Written consent will be given only after the 
contracting agency has assured that each subcontract is 
evidenced in writing and that it contains all pertinent provisions 
and requirements of the prime contract. (based on long-
standing interpretation of 23 CFR 635.116). 
 
5. The 30-percent self-performance requirement of paragraph 
(1) is not applicable to design-build contracts; however, 
contracting agencies may establish their own self-performance 
requirements.  23 CFR 635.116(d).  
 
 
VII. SAFETY: ACCIDENT PREVENTION 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 
 
1.  In the performance of this contract the contractor shall 
comply with all applicable Federal, State, and local laws 
governing safety, health, and sanitation (23 CFR Part 635). 
The contractor shall provide all safeguards, safety devices and 
protective equipment and take any other needed actions as it 
determines, or as the contracting officer may determine, to be 
reasonably necessary to protect the life and health of 
employees on the job and the safety of the public and to 
protect property in connection with the performance of the 
work covered by the contract.  23 CFR 635.108. 
 
2.  It is a condition of this contract, and shall be made a 
condition of each subcontract, which the contractor enters into 
pursuant to this contract, that the contractor and any 
subcontractor shall not permit any employee, in performance 
of the contract, to work in surroundings or under conditions 
which are unsanitary, hazardous or dangerous to his/her 
health or safety, as determined under construction safety and 

health standards (29 CFR Part 1926) promulgated by the 
Secretary of Labor, in accordance with Section 107 of the 
Contract Work Hours and Safety Standards Act (40 U.S.C. 
3704).  29 CFR 1926.10. 
 
3.  Pursuant to 29 CFR 1926.3, it is a condition of this contract 
that the Secretary of Labor or authorized representative 
thereof, shall have right of entry to any site of contract 
performance to inspect or investigate the matter of compliance 
with the construction safety and health standards and to carry 
out the duties of the Secretary under Section 107 of the 
Contract Work Hours and Safety Standards Act (40 U.S.C. 
3704). 
 
 
VIII. FALSE STATEMENTS CONCERNING HIGHWAY 
PROJECTS 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 
 
In order to assure high quality and durable construction in 
conformity with approved plans and specifications and a high 
degree of reliability on statements and representations made 
by engineers, contractors, suppliers, and workers on Federal-
aid highway projects, it is essential that all persons concerned 
with the project perform their functions as carefully, thoroughly, 
and honestly as possible.  Willful falsification, distortion, or 
misrepresentation with respect to any facts related to the 
project is a violation of Federal law.  To prevent any 
misunderstanding regarding the seriousness of these and 
similar acts, Form FHWA-1022 shall be posted on each 
Federal-aid highway project (23 CFR Part 635) in one or more 
places where it is readily available to all persons concerned 
with the project: 
 
 
18 U.S.C. 1020 reads as follows: 
 
  "Whoever, being an officer, agent, or employee of the United 
States, or of any State or Territory, or whoever, whether a 
person, association, firm, or corporation, knowingly makes any 
false statement, false representation, or false report as to the 
character, quality, quantity, or cost of the material used or to 
be used, or the quantity or quality of the work performed or to 
be performed, or the cost thereof in connection with the 
submission of plans, maps, specifications, contracts, or costs 
of construction on any highway or related project submitted for 
approval to the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement, false 
representation, false report or false claim with respect to the 
character, quality, quantity, or cost of any work performed or to 
be performed, or materials furnished or to be furnished, in 
connection with the construction of any highway or related 
project approved by the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement or false 
representation as to material fact in any statement, certificate, 
or report submitted pursuant to provisions of the Federal-aid 
Roads Act approved July 11, 1916, (39 Stat. 355), as 
amended and supplemented; 
 
  Shall be fined under this title or imprisoned not more than 5 
years or both." 
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IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL 
WATER POLLUTION CONTROL ACT (42 U.S.C. 7606; 2 
CFR 200.88; EO 11738) 
 
This provision is applicable to all Federal-aid construction 
contracts in excess of $150,000 and to all related 
subcontracts.  48 CFR 2.101; 2 CFR 200.327. 
 
By submission of this bid/proposal or the execution of this 
contract or subcontract, as appropriate, the bidder, proposer, 
Federal-aid construction contractor, subcontractor, supplier, or 
vendor agrees to comply with all applicable standards, orders 
or regulations issued pursuant to the Clean Air Act (42 U.S.C. 
7401-7671q) and the Federal Water Pollution Control Act, as 
amended (33 U.S.C. 1251-1387). Violations must be reported 
to the Federal Highway Administration and the Regional Office 
of the Environmental Protection Agency.  2 CFR Part 200, 
Appendix II. 
 
The contractor agrees to include or cause to be included the 
requirements of this Section in every subcontract, and further 
agrees to take such action as the contracting agency may 
direct as a means of enforcing such requirements.  2 CFR 
200.327. 
 
 
X. CERTIFICATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOLUNTARY 
EXCLUSION 
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, consultant 
contracts or any other covered transaction requiring FHWA 
approval or that is estimated to cost $25,000 or more –  as 
defined in 2 CFR Parts 180 and 1200.  2 CFR 180.220 and 
1200.220. 
 
 
1. Instructions for Certification – First Tier Participants:  
  
    a. By signing and submitting this proposal, the prospective 
first tier participant is providing the certification set out below. 
 
    b. The inability of a person to provide the certification set out 
below will not necessarily result in denial of participation in this 
covered transaction. The prospective first tier participant shall 
submit an explanation of why it cannot provide the certification 
set out below. The certification or explanation will be 
considered in connection with the department or agency's 
determination whether to enter into this transaction. However, 
failure of the prospective first tier participant to furnish a 
certification or an explanation shall disqualify such a person 
from participation in this transaction.  2 CFR 180.320. 
 
    c. The certification in this clause is a material representation 
of fact upon which reliance was placed when the contracting 
agency determined to enter into this transaction. If it is later 
determined that the prospective participant knowingly rendered 
an erroneous certification, in addition to other remedies 
available to the Federal Government, the contracting agency 
may terminate this transaction for cause of default.  2 CFR 
180.325. 
 
    d. The prospective first tier participant shall provide 
immediate written notice to the contracting agency to whom 
this proposal is submitted if any time the prospective first tier 
participant learns that its certification was erroneous when 
submitted or has become erroneous by reason of changed 
circumstances.  2 CFR 180.345 and 180.350. 

 
    e. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180, Subpart I, 180.900-180.1020, and 1200.  
“First Tier Covered Transactions” refers to any covered 
transaction between a recipient or subrecipient of Federal 
funds and a participant (such as the prime or general contract).  
“Lower Tier Covered Transactions” refers to any covered 
transaction under a First Tier Covered Transaction (such as 
subcontracts).  “First Tier Participant” refers to the participant 
who has entered into a covered transaction with a recipient or 
subrecipient of Federal funds (such as the prime or general 
contractor).  “Lower Tier Participant” refers any participant who 
has entered into a covered transaction with a First Tier 
Participant or other Lower Tier Participants (such as 
subcontractors and suppliers).  
 
    f. The prospective first tier participant agrees by submitting 
this proposal that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily excluded from 
participation in this covered transaction, unless authorized by 
the department or agency entering into this transaction.  2 
CFR 180.330. 
 
    g. The prospective first tier participant further agrees by 
submitting this proposal that it will include the clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transactions," 
provided by the department or contracting agency, entering 
into this covered transaction, without modification, in all lower 
tier covered transactions and in all solicitations for lower tier 
covered transactions exceeding the $25,000 threshold.  2 CFR 
180.220 and 180.300. 
 
    h. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous.  2 CFR 180.300; 
180.320, and 180.325.  A participant is responsible for 
ensuring that its principals are not suspended, debarred, or 
otherwise ineligible to participate in covered transactions.  2 
CFR 180.335.  To verify the eligibility of its principals, as well 
as the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the System for 
Award Management website (https://www.sam.gov/).  2 CFR 
180.300, 180.320, and 180.325.  
 
    i.  Nothing contained in the foregoing shall be construed to 
require the establishment of a system of records in order to 
render in good faith the certification required by this clause. 
The knowledge and information of the prospective participant 
is not required to exceed that which is normally possessed by 
a prudent person in the ordinary course of business dealings. 
 
    j. Except for transactions authorized under paragraph (f) of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency may terminate this transaction for cause 
or default.  2 CFR 180.325. 
 
* * * * * 
 

https://www.sam.gov/
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2.  Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion – First Tier 
Participants: 
 
a.  The prospective first tier participant certifies to the best of 
its knowledge and belief, that it and its principals: 
 
    (1)   Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency, 2 CFR 180.335;. 
 
    (2)   Have not within a three-year period preceding this 
proposal been convicted of or had a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing 
a public (Federal, State, or local) transaction or contract under 
a public transaction; violation of Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false 
statements, or receiving stolen property, 2 CFR 180.800;  
 
    (3)   Are not presently indicted for or otherwise criminally or 
civilly charged by a governmental entity (Federal, State or 
local) with commission of any of the offenses enumerated in 
paragraph (a)(2) of this certification, 2 CFR 180.700 and 
180.800; and 
 
    (4)   Have not within a three-year period preceding this 
application/proposal had one or more public transactions 
(Federal, State or local) terminated for cause or default.  2 
CFR 180.335(d). 
 
 (5) Are not a corporation that has been convicted of a felony 
violation under any Federal law within the two-year period 
preceding this proposal (USDOT Order 4200.6 implementing 
appropriations act requirements); and 
 
 (6) Are not a corporation with any unpaid Federal tax liability 
that has been assessed, for which all judicial and 
administrative remedies have been exhausted, or have lapsed, 
and that is not being paid in a timely manner pursuant to an 
agreement with the authority responsible for collecting the tax 
liability (USDOT Order 4200.6 implementing appropriations act 
requirements). 
 
  b.   Where the prospective participant is unable to certify to 
any of the statements in this certification, such prospective 
participant should attach an explanation to this proposal.  2 
CFR 180.335 and 180.340. 
 
* * * * * 
 
  3. Instructions for Certification - Lower Tier Participants: 
 
(Applicable to all subcontracts, purchase orders, and other 
lower tier transactions requiring prior FHWA approval or 
estimated to cost $25,000 or more - 2 CFR Parts 180 and 
1200).  2 CFR 180.220 and 1200.220. 
 
    a. By signing and submitting this proposal, the prospective 
lower tier participant is providing the certification set out below. 
 
    b. The certification in this clause is a material representation 
of fact upon which reliance was placed when this transaction 
was entered into. If it is later determined that the prospective 
lower tier participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the 
Federal Government, the department, or agency with which 

this transaction originated may pursue available remedies, 
including suspension and/or debarment. 
 
    c. The prospective lower tier participant shall provide 
immediate written notice to the person to which this proposal is 
submitted if at any time the prospective lower tier participant 
learns that its certification was erroneous by reason of 
changed circumstances.  2 CFR 180.365. 
 
    d. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180, Subpart I, 180.900 – 180.1020, and 1200.  
You may contact the person to which this proposal is 
submitted for assistance in obtaining a copy of those 
regulations.  “First Tier Covered Transactions” refers to any 
covered transaction between a recipient or subrecipient of 
Federal funds and a participant (such as the prime or general 
contract).  “Lower Tier Covered Transactions” refers to any 
covered transaction under a First Tier Covered Transaction 
(such as subcontracts).  “First Tier Participant” refers to the 
participant who has entered into a covered transaction with a 
recipient or subrecipient of Federal funds (such as the prime or 
general contractor).  “Lower Tier Participant” refers any 
participant who has entered into a covered transaction with a 
First Tier Participant or other Lower Tier Participants (such as 
subcontractors and suppliers). 
 
    e. The prospective lower tier participant agrees by 
submitting this proposal that, should the proposed covered 
transaction be entered into, it shall not knowingly enter into 
any lower tier covered transaction with a person who is 
debarred, suspended, declared ineligible, or voluntarily 
excluded from participation in this covered transaction, unless 
authorized by the department or agency with which this 
transaction originated.  2 CFR 1200.220 and 1200.332. 
 
    f. The prospective lower tier participant further agrees by 
submitting this proposal that it will include this clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transaction," 
without modification, in all lower tier covered transactions and 
in all solicitations for lower tier covered transactions exceeding 
the $25,000 threshold.  2 CFR 180.220 and 1200.220. 
 
    g. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous. A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions.  To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the System for 
Award Management website (https://www.sam.gov/), which is 
compiled by the General Services Administration.  2 CFR 
180.300, 180.320, 180.330, and 180.335. 
 
    h. Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to render 
in good faith the certification required by this clause. The 
knowledge and information of participant is not required to 
exceed that which is normally possessed by a prudent person 
in the ordinary course of business dealings. 
 
    i. Except for transactions authorized under paragraph e of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 

https://www.sam.gov/
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excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency with which this transaction originated 
may pursue available remedies, including suspension and/or 
debarment.  2 CFR 180.325. 
 
* * * * * 
 
4.  Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion--Lower Tier 
Participants: 
 
a. The prospective lower tier participant certifies, by 
submission of this proposal, that neither it nor its principals: 
 

(1) is presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency, 2 CFR 180.355; 
 

(2) is a corporation that has been convicted of a felony 
violation under any Federal law within the two-year period 
preceding this proposal (USDOT Order 4200.6 implementing 
appropriations act requirements); and 
 

(3) is a corporation with any unpaid Federal tax liability that 
has been assessed, for which all judicial and administrative 
remedies have been exhausted, or have lapsed, and that is 
not being paid in a timely manner pursuant to an agreement 
with the authority responsible for collecting the tax liability. 
(USDOT Order 4200.6 implementing appropriations act 
requirements) 
 
  b. Where the prospective lower tier participant is unable to 
certify to any of the statements in this certification, such 
prospective participant should attach an explanation to this 
proposal.   
 
* * * * * 
 
 
XI. CERTIFICATION REGARDING USE OF CONTRACT 
FUNDS FOR LOBBYING 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts which exceed 
$100,000.  49 CFR Part 20, App. A. 
 
  1. The prospective participant certifies, by signing and 
submitting this bid or proposal, to the best of his or her 
knowledge and belief, that: 
 
    a. No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee of 
any Federal agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of 
Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any 
Federal loan, the entering into of any cooperative agreement, 
and the extension, continuation, renewal, amendment, or 
modification of any Federal contract, grant, loan, or 
cooperative agreement. 
 
    b. If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in 
connection with this Federal contract, grant, loan, or 

cooperative agreement, the undersigned shall complete and 
submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying," in accordance with its instructions. 
 
  2. This certification is a material representation of fact upon 
which reliance was placed when this transaction was made or 
entered into.  Submission of this certification is a prerequisite 
for making or entering into this transaction imposed by 31 
U.S.C. 1352.  Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 
 
  3. The prospective participant also agrees by submitting its 
bid or proposal that the participant shall require that the 
language of this certification be included in all lower tier 
subcontracts, which exceed $100,000 and that all such 
recipients shall certify and disclose accordingly. 
 
 
XII.  USE OF UNITED STATES-FLAG VESSELS:  
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, or any other 
covered transaction.  46 CFR Part 381. 
 
This requirement applies to material or equipment that is 
acquired for a specific Federal-aid highway project.  46 CFR 
381.7.  It is not applicable to goods or materials that come into 
inventories independent of an FHWA funded-contract.  
 
When oceanic shipments (or shipments across the Great 
Lakes) are necessary for materials or equipment acquired for a 
specific Federal-aid construction project, the bidder, proposer, 
contractor, subcontractor, or vendor agrees:  
 
1. To utilize privately owned United States-flag commercial 
vessels to ship at least 50 percent of the gross tonnage 
(computed separately for dry bulk carriers, dry cargo liners, 
and tankers) involved, whenever shipping any equipment, 
material, or commodities pursuant to this contract, to the 
extent such vessels are available at fair and reasonable rates 
for United States-flag commercial vessels.  46 CFR 381.7. 
 
2. To furnish within 20 days following the date of loading for 
shipments originating within the United States or within 30 
working days following the date of loading for shipments 
originating outside the United States, a legible copy of a rated, 
‘on-board’ commercial ocean bill-of-lading in English for each 
shipment of cargo described in paragraph (b)(1) of this section 
to both the Contracting Officer (through the prime contractor in 
the case of subcontractor bills-of-lading) and to the Office of 
Cargo and Commercial Sealift (MAR-620), Maritime 
Administration, Washington, DC 20590. (MARAD requires 
copies of the ocean carrier's (master) bills of lading, certified 
onboard, dated, with rates and charges. These bills of lading 
may contain business sensitive information and therefore may 
be submitted directly to MARAD by the Ocean Transportation 
Intermediary on behalf of the contractor).  46 CFR 381.7. 
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ATTACHMENT A - EMPLOYMENT AND MATERIALS 
PREFERENCE FOR APPALACHIAN DEVELOPMENT 
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS 
ROAD CONTRACTS (23 CFR 633, Subpart B, Appendix B) 
This provision is applicable to all Federal-aid projects funded 
under the Appalachian Regional Development Act of 1965. 
 
  1. During the performance of this contract, the contractor 
undertaking to do work which is, or reasonably may be, done 
as on-site work, shall give preference to qualified persons who 
regularly reside in the labor area as designated by the DOL 
wherein the contract work is situated, or the subregion, or the 
Appalachian counties of the State wherein the contract work is 
situated, except: 
 
    a. To the extent that qualified persons regularly residing in 
the area are not available. 
 
    b. For the reasonable needs of the contractor to employ 
supervisory or specially experienced personnel necessary to 
assure an efficient execution of the contract work. 
 
    c. For the obligation of the contractor to offer employment to 
present or former employees as the result of a lawful collective 
bargaining contract, provided that the number of nonresident 
persons employed under this subparagraph (1c) shall not 
exceed 20 percent of the total number of employees employed 
by the contractor on the contract work, except as provided in 
subparagraph (4) below. 
 
  2. The contractor shall place a job order with the State 
Employment Service indicating (a) the classifications of the 
laborers, mechanics and other employees required to perform 
the contract work, (b) the number of employees required in 
each classification, (c) the date on which the participant 
estimates such employees will be required, and (d) any other 
pertinent information required by the State Employment 
Service to complete the job order form.  The job order may be 
placed with the State Employment Service in writing or by 
telephone.  If during the course of the contract work, the 
information submitted by the contractor in the original job order 
is substantially modified, the participant shall promptly notify 
the State Employment Service. 
 
  3. The contractor shall give full consideration to all qualified 
job applicants referred to him by the State Employment 
Service.  The contractor is not required to grant employment to 
any job applicants who, in his opinion, are not qualified to 
perform the classification of work required. 
 
  4. If, within one week following the placing of a job order by 
the contractor with the State Employment Service, the State 
Employment Service is unable to refer any qualified job 
applicants to the contractor, or less than the number 
requested, the State Employment Service will forward a 
certificate to the contractor indicating the unavailability of 
applicants.  Such certificate shall be made a part of the 
contractor's permanent project records.  Upon receipt of this 
certificate, the contractor may employ persons who do not 
normally reside in the labor area to fill positions covered by the 
certificate, notwithstanding the provisions of subparagraph (1c) 
above. 
 
    5. The provisions of 23 CFR 633.207(e) allow the 
contracting agency to provide a contractual preference for the 
use of mineral resource materials native to the Appalachian 
region.   
  6. The contractor shall include the provisions of Sections 1 
through 4 of this Attachment A in every subcontract for work 
which is, or reasonably may be, done as on-site work. 
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DBE – Construction Manager at Risk (CMAR) and Design-Build (DB) Contract Clause 

Race & Gender-Neutral – Negotiated  
 

Phoenix is one of the fastest growing, multicultural cities in the country and has shown a historical commitment to 
business diversity. The City and its partners strive to advance the economic growth of small businesses through its 
Disadvantaged Business Enterprise (DBE) Program. 
 
The City of Phoenix DBE Program is managed and administered by the City’s Equal Opportunity Department, Contract 
Compliance Division.  Through a coordinated effort among several city departments and partner agencies, the DBE 
Program provides certification and opportunities in construction, purchasing, management and technical assistance, 
educational services and networking. 
 
SECTION I.  DEFINITIONS 
 
Agency means the City of Phoenix for purposes of this Contract. 
 
Arizona Unified Certification Program (AZUCP) means a consortium of government agencies organized to provide 
reciprocal DBE certification within Arizona pursuant to 49 Code of Federal Regulations (CFR) Part 26. The official DBE 
database containing eligible DBE firms certified by AZUCP can be accessed at: https://utracs.azdot.gov. The 
certification system is called the Arizona Unified Transportation Registration and Certification System (AZ UTRACS). 
 
Business to Government Now (B2G) means the web-based certification and compliance system used to track and 
monitor DBE and Small Business Participation. The B2G system can be accessed at:  
https://phoenix.diversitycompliance.com 
 
Contract means a legally binding relationship obligating a seller to furnish supplies or services (including construction 
and professional services) and the buyer to pay for them. 
 
DBE Compliance Specialist means an Agency employee responsible for compliance with this DBE Contract Clause. 
 
EOD means the City of Phoenix Equal Opportunity Department. 
 
Joint Venture (JV) means an association between two or more persons, partnerships, corporations, or any combination 
thereof, formed to carry on a single business activity. The JV is limited in scope and duration to this Contract. The 
resources, asset, and labor of the participants must be combined in an effort to accrue profit. 
 
Outreach Efforts means the diligent and good faith efforts demonstrated by a Submitter to solicit participation from 
interested and qualified DBEs and other Small Businesses. Submitter shall identify and document potential business 
opportunities for DBEs and other Small Businesses, describe what efforts were undertaken to solicit DBE and Small 
Business participation, disclose results of negotiations with DBEs and Small Businesses, and communicate and record 
Submitter’s selection decisions relating to DBE and Small Business participants. 
 
Disadvantaged Business Enterprise (DBE) means a Small Business Concern that has successfully completed the 
DBE certification process and has been granted DBE status by an AZUCP member pursuant to the criteria contained in 
49 CFR Part 26. 
 
Commercially Useful Function means that a DBE is responsible for executing the work of the contract and is carrying 
out its responsibilities by actually performing, managing, and supervising the work involved. If a DBE does not perform 
or exercise responsibility for at least 30% of the total cost of its contract with its own work force, or if the DBE 
subcontracts a greater portion of the work of a contract than would be expected on the basis of normal industry practice 
for the type of work involved, the DBE is presumed not to be performing a Commercially Useful Function. 
 
 
 
 
 

https://utracs.azdot.gov/
https://phoenix.diversitycompliance.com/
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Goods and Services Providers are firms that provide goods and services that represent a Commercially Useful 
Function directly to Transit as a DBE or Small Business. 
 
Manufacturer means a firm that owns, operates or maintains a factory or establishment that produces on the premises 
the components, materials, or supplies obtained by the recipient, successful submitter, or Transit Vehicle Manufacturer. 
 
Regular dealer/broker is a firm that owns, operates, or maintains a store, warehouse, or other establishment in which 
the materials, supplies, articles or equipment of the general character described by the specifications and required under 
the contract are bought, kept in stock, and regularly sold or released to the public in the usual course of business. 
 
Supplier means a firm that engages in, as its principal business, the purchase and sale of material or supplies required 
for the performance of a contract. The firm must own, operate, and maintain a store, warehouse or other establishment 
where the supplies are bought, kept in stock, and regularly sold to the public in the usual course of business.  
 
Small Business Concern (SBC) means, with respect to firms seeking to participate in contracts funded by the U.S. 
Department of Transportation (US DOT), a Small Business Concern as defined in section 3 of the Small Business Act 
and Small Business Administration regulations implementing the Act (13 CFR part 121), which Small Business Concern 
does not exceed the cap on average annual gross receipts specified in 49 CFR § 26.65(b). “Small Business” and “Small 
Business Concern” are used interchangeably in this DBE Contract Clause. 
 
Small Business Enterprise (SBE) means a small business that has been determined to meet the requirements for 
SBE certification with the City of Phoenix and whose certification is in force at the time of the award of business by the 
City.  A directory of currently certified SBE firms is located at: https://phoenix.diversitycompliance.com . 
 
Race- and Gender-Neutral (RGN) Measures means a measure or program that is, or can be used to assist all Small 
Businesses. 
 
Subcontract means a contract at any tier below the prime contract, including a purchase order. 
 
Subcontractor means an individual, partnership, JV, corporation, or firm that holds a contract at any tier below the 
prime contract, including a vendor under a purchase order. 
 
Submitter means an individual, partnership, JV, contractor, corporation or firm that tenders a submittal to the Agency to 
perform services requested by a solicitation or procurement. The submittal may be direct or through an authorized 
representative.  (Submitter is inclusive of the terms: Bidder, Offeror, Proposer, Respondent, etc.) 
 
Responsive Submitter means a firm that has met the minimum program requirements as outlined in the solicitation and 
due at the time of submittal. 
 
Successful Submitter means a firm that has been awarded the contract by the Agency to perform services or furnish 
supplies requested by a solicitation or procurement. 
 
Responsible Submitter means a firm that has been selected to continue in the procurement process by the Agency. 

 
Transit Vehicle Manufacturers (TVMs) means any manufacturer whose primary business purpose is to manufacture 
vehicles specifically built for public mass transportation. Such vehicles include, but are not limited to buses, rail cars, 
trolleys, ferries, and vehicles manufactured specifically for paratransit purposes. Producers of vehicles that receive post-
production alterations or retrofitting to be used for public transportation purposes (e.g., so-called cutaway vehicles, vans 
customized for service to people with disabilities) are also considered transit vehicle manufacturers. Businesses that 
manufacture, mass-product, or distribute vehicles solely for personal use and for sale “off the lot” are not considered 
transit vehicle manufacturers. 
 
Transit Vehicle Manufacturers Goals for FTA recipients each transit vehicle manufacturer, as a condition of being 
authorized to bid or propose on FTA-assisted transit vehicle procurements, to certify that it has complied with the 
requirements of 49 CFR Part 26.49. 

https://phoenix.diversitycompliance.com/
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SECTION II.  GENERAL REQUIREMENTS 
 

A. Applicable Federal Regulations  
This Contract is subject to DBE requirements issued by USDOT in 49 CFR Part 26. Despite the lack of a race- 
and gender-conscious DBE participation goal for this Contract, the Agency must track and report DBE 
participation that occurs as a result of any procurement, JV, goods/services, or other arrangement involving a 
DBE. For this reason, the Successful Submitter shall provide all relevant information to enable the required 
reporting. 

 

B. DBE Participation 
For this solicitation, the Agency has not established a race- or gender-conscious DBE participation goal. The 
Agency extends to each individual, firm, vendor, supplier, contractor, and subcontractor an equal economic 
opportunity to compete for business. The Agency uses race- and gender-neutral measures to facilitate 
participation by DBEs and Small Businesses. The Agency encourages each Submitter to voluntarily subcontract 
with DBEs and Small Businesses to perform part of the work—a Commercially Useful Function—that Submitter 
might otherwise perform with its own forces. 

 

C. Small Business Participation 
The Agency will track the participation of all approved businesses throughout the life of this contract. The 
Agency will count Small Business participation as authorized by federal regulations. A summary of these 
regulations can be found at www.ecfr.gov (49 CFR Part 26.39). 

 

D. DBE Certification 
Only firms (1) certified by the Agency or another AZUCP member, and (2) contracted to perform a Commercially 
Useful Function on scopes of work for which they are certified, may be considered to determine DBE 
participation resulting from RGN measures on this Contract. This DBE determination affects the Agency’s 
tracking and reporting obligations to USDOT. 

 

E. Civil Rights Assurances 
As a recipient of USDOT funding, the Agency has agreed to abide by the assurances found in 49 CFR Parts 21 
and 26. Each Contract signed by the Agency and the Successful Submitter, and each Subcontract signed by the 
Successful Submitter and a Subcontractor, must include the following assurance verbatim: 

 
“The contractor, subrecipient, or subcontractor shall not discriminate on the basis of race, color, national origin, 
sex, or creed in the performance of this contract. The contractor shall carry out applicable requirements of 49 
CFR Parts 21 and 26 in the award and administration of USDOT-assisted contracts. Failure by the contractor to 
carry out these requirements is a material breach of this contract, which may result in the termination of this 
contract or such other remedy as the City of Phoenix deems appropriate.” 

 
Note: For purposes of the required Contract and Subcontract language above, Successful Submitter is the 
“contractor” awarded the contract. 

 
SECTION III.  PRE-AWARD SUBMITTAL REQUIREMENTS 
 
Documentation due with initial qualifications-based submittal. 
 

A. Form EO1 – Statement of Outreach Commitment 
Each Submitter shall sign, date and submit a completed Form EO1 - Statement of Outreach Commitment, 
with its initial qualifications-based submittal. 

 
B. Failure to Submit Form EO1 

Submittals that do not have this form completed and signed will be deemed nonresponsive.  A nonresponsive 
submittal will be disqualified from further evaluation. 

 

http://www.ecfr.gov/
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SECTION IV.  POST-AWARD SUBMITTAL REQUIREMENTS 
 
The Agency has implemented outreach requirements for this Contract. Specifically, the Successful Submitter shall: (1) 
identify small-business-participation opportunities, including Commercially Useful Functions; (2) actively solicit proposals 
from small businesses; (3) evaluate small-business proposals; and (4) communicate selection decisions to small 
businesses, including each rejection of a small-business proposal. 
 
Following the award of the contract and prior to the execution of each phase, as a matter of compliance, the 
documentation of outreach efforts must be submitted and approved on a date to be determined by Contract Owner: 
 

A. Form EO2 - Small Business Outreach Efforts 
Successful Submitter shall complete and submit Form EO2 - Small Business Outreach Efforts, documenting 
its diligent, earnest outreach efforts for professional services in the design phase and trade areas in all GMP 
phases or Contract Change/Task Orders to the contract (if applicable), as described in this clause. 
 
Form EO2 and all supporting documentation are due to the Equal Opportunity Department within 30 days, or a 
date determined by the City.   
 

Successful Submitter shall list All DBEs and Small Businesses contacted by the Successful Submitter. 
Successful Submitter shall also provide the following minimum information to document its Outreach Efforts in 
the designated columns within Form EO2: 

1. Column A - Small Business Name and Contact Information 
Must list each business’s full legal name and contact information.  Successful Submitter shall inquire to 
obtain the following: the number of its employees, number of years in business and its estimated range 
of annual gross receipts. 
 

2. Column B - Business Status 
Indicate the business status.  Check all that apply, if known. 

• The AZUCP directory of certified DBE and SBC firms can be accessed at: 
https://utracs.azdot.gov   

• The City of Phoenix directory of certified SBE firms can be accessed at: 
https://phoenix.diversitycompliance.com  

 
3. Column C - Scope(s) of Work Solicited 

List the scope(s) of work solicited for which the small business was considered for participation in the 
proposal. The solicitation shall include a description of the scope(s) of work being requested. 
 

4. Column D - Solicitation Method 
Indicate the solicitation method by which each small business was contacted for your outreach efforts 
and provide supporting documentation.  Supporting documentation must include a copy of the actual 
solicitation sent to DBEs and Small Businesses. The solicitation may be in the form of letters or 
attachments to email, phone logs, newspapers and trade papers, outreach events, etc.  If using a log as 
supporting documentation, it must include:  

• List the Solicitation Method 

• Name of Submitter’s Representative  

• Name of Company Contacted 

• Name of Person Contacted 

• Date and Time of Contact 

• Details of the Communication 
 
 
 

https://utracs.azdot.gov/
https://phoenix.diversitycompliance.com/
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5. Column E - Selection Decision 
Indicate the Successful Submitters selection decision for each small business that responded to the 
solicitation. 

 
If selected, indicate the Guaranteed Minimum Dollar Value. 
If not selected, provide an explanation of why firm was NOT selected. 

 
6. Column F - Method of Communication of Final Selection Outcome 

The Successful Submitter must notify the final selection outcome to all small businesses that 
responded. The supporting documentation for this notification may be in the form of a letter, email, or a 
telephone log, etc.  This documentation must show the following information regarding the final 
selection: 

• List the Selection Outcome 

• Name of Submitter’s Representative  

• Name of Company Contacted 

• Name of Person Contacted 

• Date and Time of Contact 

• Details of the Communication 
 

*Successful Submitter shall provide supporting documentation that shows Submitter has communicated its final 
selection decisions and outcomes to all DBE’s and Small Businesses, including those not chosen to participate 
on this Contract. 

 
B. Form EO3 -Small Business Utilization Commitment 

The Successful Submitter shall complete, sign, date and submit Form EO3 - Small Business Utilization 
Commitment, which commits Successful Submitter to the Agency as follows: 
 

1. The firms indicated as “Selected” on Form EO2 - Small Business Outreach Efforts, will participate in this 
Contract; 

2. The Successful Submitter will comply with the Race- and Gender-Neutral post-award compliance 
requirements as stated in the DBE contract clause; 

3. Successful Submitter understands and agrees that any and all changes or substitutions to subcontracts 
with DBE’s and Small Businesses must be authorized by the Compliance Specialist for the Contract 
Owner prior to implementation; and 

4. The following statement is true and correct: The proposed total participation of DBE, SBC and SBE 
firms on this contract will be designated on Form EO3 by the Successful Submitter. 

 
C. Failure to Meet Outreach Requirements 

The DBE Compliance Specialist will determine, in writing, whether Successful Submitter has satisfied all small 
business outreach requirements. If the DBE Compliance Specialist determines that Successful Submitter has 
failed to satisfy the outreach requirements, then the DBE Compliance Specialist may determine that the 
submittal is noncompliant. The Agency shall send written notice to the Successful Submitter stating the basis for 
the DBE Compliance Specialist’s decision.  Failure to fulfill the small business outreach requirements is 
considered a breach of contract and shall result in a non-compliance determination. 
 

D. Administrative Reconsideration  
In the event the City determines the Bidder failed to submit required documentation to meet the Small Business 
Outreach Requirements, an opportunity for reconsideration of this determination will be provided. This 
opportunity for reconsideration will seek to obtain clarification of documentation submitted with the bid.  
 
Within three business days of being informed by the City that the Bidder is not responsive based on insufficient 
demonstration and/or documentation of Outreach Efforts, the Bidder may submit its written request to: 
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City of Phoenix Equal Opportunity Department 
Office of the Director 
200 W. Washington St., 15th Floor 
Phoenix, AZ 85003 

 
 
If the request for Administrative Reconsideration is not submitted within the allotted three business days, the 
non-responsive Bidder shall not utilize the DBE Program submittal requirements as the basis for its future 
protest. 
 
As part of this reconsideration process, the Bidder will have an opportunity to provide written clarification or 
argument concerning the issue of whether it met the Outreach Requirements or provided sufficient supporting 
documentation of this efforts at the time of bid. As the Disadvantaged Business Enterprise Liaison Officer 
(DBELO) for the City, The Equal Opportunity Director shall review solely the written clarification or argument, 
along with any document(s) originally submitted at the time of bid. No new or revised forms or supporting 
documentation will be reviewed for consideration. 
 
The DBELO or his designee will send the Bidder a written decision on the reconsideration, explaining the basis 
for finding that the Bidder did or did not meet the Small Business Outreach Requirements. The result of the DBE 
reconsideration process is not administratively appealable and cannot be escalated or included in any other 
protest not related to the DBE Program. 
 

SECTION V.  POST-AWARD COMPLIANCE REQUIREMENTS 
 

A. Subcontracting Commitment   
The small business subcontractors identified and accepted in the Small Business Outreach documents must 
have an executed contract* in place prior to the performance of work. 
 
Successful Submitter shall submit to Agency, through the B2G system, all executed contracts, purchase orders, 
subleases, JV agreements, and other arrangements formalizing agreements between Successful Submitter and 
all subcontractors, upon execution throughout the life of this contract. 
 
The Successful Submitter shall not terminate any approved DBE or Small Business Subcontracts, nor shall the 
Successful Submitter alter the scope of work or reduce the Subcontract amount, without the DBE Compliance 
Specialist’s prior written approval. Any request to alter a DBE or Small Business Subcontract must be submitted 
in writing to the DBE Compliance Specialist before any change is made. If the Successful Submitter fails to do 
so, the Agency may declare Successful Submitter in breach of contract. 
 
*Executed contracts and all lower tier contracts must contain the required Civil Rights Assurances and Prompt 
Payment provisions. 

 

B. Counting Small Business Participation 

The prime contractor may only count expenditures to AZUCP certified DBE subcontractors that perform a 

commercially useful function on the contract.  A DBE performs a commercially useful function when it is 

responsible for execution of the work of the contract and is carrying out its responsibilities by actually 

performing, managing, and supervising the work involved.  A DBE subcontractor must perform a minimum of 

30% of its subcontract value with its own workforce and equipment before its participation can be counted. 

DBEs must manage and control the performance of its contract and not be dependent on the prime’s personnel 

and equipment to complete its work. Scope(s) of work not covered in the DBE firm’s certification description will 

not be counted as DBE participation. 
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Commercially Useful Function & Counting of DBE Trucking/Hauling: 

49 CFR Part 26.55 Section (d) defines Commercially Useful Function and the counting of DBE participation 

Trucking/Hauling as follows: 

• The DBE must be responsible for the management and supervision of the entire trucking operation for 

which it is responsible on a particular contract, and there cannot be a contrived arrangement for the 

purpose achieving DBE participation. 

• The DBE must itself own and operate at least one fully licensed, insured, and operational truck used on 

the contract. 

 

 

• The DBE receives credit for the total value of the transportation services it provides on the contract 

using trucks it owns, insures, and operates using drivers it employs. 

• The DBE may lease trucks from another DBE firm, including an owner-operator who is certified as a 

DBE. The DBE who leases trucks from another DBE receives credit for the total value of the 

transportation services the lessee DBE provides on the contract. 

• The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The DBE who 

leases trucks from a non-DBE is entitled to credit for the total value of transportation services provided 

by non-DBE lessees not to exceed the value of transportation services provided by DBE-owned trucks 

on the contract. Additional participation by non-DBE lessees receives credit only for the fee or 

commission it receives as a result of the lease arrangement. 

• Amounts paid for dump fees or materials being hauled/dumped cannot be counted as DBE participation. 

 
Counting DBE certified Manufactures, Suppliers, and Brokers: 
49 CFR Part 26.55 Section (e) permits the counting of expenditures with DBEs for materials or supplies toward 
DBE participation as provided in the following: 

• If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the cost of the 
materials or supplies toward DBE participation, 

• If the materials or supplies are purchased from a DBE regular dealer (supplier), count 60 percent of 
the cost of the materials or supplies toward DBE participation. 

• If materials or supplies purchased from a DBE which is neither a manufacturer nor a regular dealer, 
(broker or manufacturer’s rep.) count the entire amount of fees or commissions charged for 
assistance in the procurement of the materials and supplies toward DBE participation. 

 
If an approved DBE allows its DBE certification to expire, or the certification is revoked during the course of the 
Subcontract, the Agency will consider all work performed by the DBE under the original contract to count as 
DBE participation. No increased scope of work negotiated after expiration or revocation of the DBE’s 
certification may be counted.  Any work performed under a Contract extension granted by the Agency may not 
be counted as DBE participation. 

 

C. Small Business Substitutions 
If the Small Business was approved by the Agency, the Phoenix DBE Compliance Specialist will consider 
whether or not the Successful Submitter has exercised diligent and good-faith efforts to find another Small 
Business as a replacement. The Successful Submitter shall notify the Phoenix DBE Compliance Specialist in 
writing of the necessity to substitute a Small Business and provide specific reason(s) for the substitution or 
replacement. Actual substitution or replacement of a Small Business may not occur before the Phoenix DBE 
Compliance Specialist’s written approval has been obtained. 

 

D. Relief from Proposed Small Business Utilization 
After Contract award, the Agency will not grant relief from the proposed Small Business utilization except in 
extraordinary circumstances. The Successful Submitter’s request to modify Small Business participation must 
be in writing to the Phoenix DBE Compliance Specialist. 
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Successful Submitter’s written request must set forth the amount of relief sought, evidence that demonstrates 
why relief is necessary, and any additional relevant information that the Phoenix DBE Compliance Specialist 
should consider. The Successful Submitter shall include with the request all documentation of Submitter’s 
attempts to subcontract with the Small Business and any other action taken to locate and solicit a replacement 
Small Business. 
 

E. Prompt Payment of Subcontractors 
The prompt payment clause shall be included in every contract and subcontract. 
 
The Successful Submitter must promptly pay its subcontractors, subconsultants, or suppliers.  For projects 
governed by Title 34 of the Arizona Revised Statues, payment must be made within seven (7) calendar 
days. If the Successful Submitter diverts any payment received for a DBE’s, Small Business’s, or other 
Subcontractor’s work performed on the Contract or fails to reasonably account for the application or use of the 
payment, the Agency may declare the Successful Submitter in breach of contract. 
 
Under the prompt-payment provisions of 49 CFR Part 26, the Successful Submitter must ensure prompt and full 
release of retentions to Subcontractors and suppliers when their scope of work is complete and the Agency has 
paid Successful Submitter for the work.  The Successful Submitter shall pay each Subcontractor’s and supplier’s 
retention no later than 30 days after the Agency has paid for the scope(s) of work, regardless if there’s 
outstanding retention held against the Successful Submitter.  If the Agency reduces the Successful Submitter’s 
retention, the Successful Submitter shall correspondingly reduce the retentions of Subcontractors and suppliers 
that have performed satisfactory work. 
 
Nothing in this section prevents the Successful Submitter from enforcing its Subcontract with a Subcontractor or 
supplier for defective work, late performance, and other claims arising under the Subcontract. 

 
SECTION VI.  RECORDS & REPORTING REQUIREMENTS 
 

A. Records 
During performance of the Contract, the Successful Submitter shall keep all records necessary to document 
Small Business participation. The Successful Submitter shall provide the records to the Agency within 72 hours 
of the Agency’s request and at final completion of the Contract. The Agency will prescribe the form, manner, and 
content of reports. The required records may include but not limited to: 

1. A complete listing of all Subcontractors and suppliers on the project; 

2. Each Subcontractor’s and supplier’s scope performed; 

3. The dollar value of all subcontracting work, services, and procurement; 

4. Copies of all executed Subcontracts, purchase orders, and invoices:  

5. Total operating expenses and total cost of goods sales; and 

6. Copies of all payment documentation and Change Orders. 

B. Reports 
Successful Submitter is required to file the following payment reports in the B2G system: 

 
1. Progress Payments:  

By the 15th of each month, the Successful Submitter must enter payment information and related 
supporting documentation into the Agency’s web-based certification and compliance reporting system. 

 
a. The total of all payments received from the Agency during the previous month. 
b. All payments made to Subcontractors during the previous month. 
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The Successful Submitter is responsible for ensuring that subcontractors confirm receipt of payment in 
the B2G system by the end of each month. 

 
2. Final Payment:  

Before the Agency processes the Successful Submitter’s final payment and/or outstanding retention 
held against the Successful Submitter, the Successful Submitter shall notate in the B2G system:  

a. The payment to each subcontractor is considered “Final”.  
b. Every subcontractor must confirm they have received full and “Final” payment in the B2G 

system. 
c. For federal reporting purposes, Attachment E must be completed and signed by the Successful 

Submitter and DBE firm(s) prior to Successful Submitter receiving final payment. 

The Successful Submitter is responsible for ensuring that subcontractors confirm the receipt of full and “Final” 
payment in the B2G system. 



 

 

 
Disadvantaged Business Enterprise (DBE) Program 

FORM EO1 

 

 

DBE-Race & Gender Neutral (Negotiated) 
 

FORM EO1 STATEMENT OF OUTREACH COMMITMENT 
(Due with initial submittal) 

 

Project Number: 
 
AV21000110 FAA 

Project Title: 
Phoenix Sky Harbor International Airport Terminal 4 
Vertical and Horizontal Transportation System 
Modernization Phase II 2-Step Construction Manager      
at Risk Services 

 
On behalf of the Submitter, I certify under penalty of perjury that the following information is true and correct. 
 
If selected as the Successful Submitter, the Successful Submitter will: 
 

1) Fulfill all required small business outreach requirements and shall submit all required outreach efforts 
documentation for contracting opportunities within 30 days or a date determined by the City following 
contract award recommendation; 

 
2) Conduct all required small business outreach and will submit all supporting documentation; and 

 
3) Comply with the Race - and Gender-Neutral post-award requirements stated in the DBE Contract 

Clause. 
 
 

Company Name: ____________________________________________________________ 

Company Mailing Address: ____________________________________________________ 

Representative Name: ________________________________________________________ 

Title: ______________________________________________________________________ 

Email Address: ______________________________________________________________ 

Phone Number: _____________________________________________________________ 

Signature: __________________________________  Date: _____________________ 

 



Disadvantaged Business Enterprise (DBE) Program 
 

DBE-Race & Gender-Neutral (Negotiated) 
Form EO2 SMALL BUSINESS OUTREACH EFFORTS 

 

Name of Company (Submitter): 
      

Contract # / Project #: AV21000110 FAA Contract Name: PSHIA T-4 Vertical and Horizontal 
Transportation System Modernization Ph II 2-Step CMAR 

Email: 
      

Phone #: 
      

Point of Contact: 
      

Successful Submitter must conduct outreach efforts and submit supporting documentation of those outreach efforts as described in the Disadvantaged Business 
Enterprise (DBE) Program Race- and Gender-Neutral Contract Clause (Contract Clause).  Detailed instructions for this form are included in the Contract Clause. 
Supporting documentation is required for columns D and F.  Successful Submitter should make additional copies of this form as needed. 

(A) 
Small Business Name 

and Contact Information 

(B) 
Business 

Status 

(C) 
Scope(s) of Work 

Solicited 

(D) 
Solicitation 

Method 
 

(E) 
Selection Decision 

(F) 
Communication Final 

Selection Outcome 
 

Name: 
        DBE 

  SBC - Small 

Business Concern 

  SBE - City of 

Phoenix Certified 

  Unknown 

List Scope(s) of Work  E-mail Blast 

 Phone Call 

 In-Person 

 Newspaper 

 Website 

 Trade Listing 

 Outreach Event 

 Other 

 Firm was selected 

Dollar Value: 

      
 

 Firm was not selected 
 

Provide explanation of why 
firm NOT selected 

 
____________________ 

 
____________________ 

 

 
Date Firm was Notified: 

 
      

 
Method used to 

Communicate Selection: 
 

 Email 
 Phone 
 Fax 
 Letter  
 In person 

Address: 
      

City, State, Zip: 
      

Number of 
Employees: 
      

Phone Number: 
      

Email or Fax: 
      

Number of Years in 
Business: 
      

Range of Annual Gross 
Receipts: 
      

Name: 
      

  DBE 

  SBC - Small 

Business Concern 

  SBE - City of 

Phoenix Certified 

  Unknown 

 

List Scope(s) of Work 
 E-mail Blast 

 Phone Call 

 In-Person 

 Newspaper 

 Website 

 Trade Listing 

 Outreach Event 

 Other 

 Firm was selected 

Dollar Value: 

      
 

 Firm was not selected 
 

Provide explanation of why 
firm NOT selected 

 
____________________ 

 
____________________ 

 

 
Date Firm was Notified: 

 

      

 
Method used to 

Communicate Selection: 
 

 Email 
 Phone 
 Fax 
 Letter  
 In person 

Address: 
      

City, State, Zip: 
      

Number of 
Employees: 
      

Phone Number: 
           

Email or Fax: 
      

Number of Years in 
Business: 
      

Range of Annual Gross 
Receipts: 
      

 

 *Firms must be notified of final selection outcome prior to submittal of columns E&F of this form. 



 

 

 
Disadvantaged Business Enterprise (DBE) Program 

FORM EO3 

 

 
DBE-Race & Gender Neutral (Negotiated) 

 
FORM EO3 SMALL BUSINESS UTILIZATION COMMITMENT 

 

Project Number: 
 
AV21000110 FAA 

Project Title: 
Phoenix Sky Harbor International Airport Terminal 4 Vertical and 
Horizontal Transportation System Modernization Phase II 2-Step 
Construction Manager At Risk Services 

 
 
On behalf of the Successful Submitter, I certify under the penalty of perjury that the information submitted herein is true and 
correct: 
 

1. The firms indicated as “Selected” in Form EO2 Small Business Outreach Efforts, will participate in this contract; 
 

2. The Successful Submitter will comply with the Race- and Gender-Neutral post-award compliance requirements as 
stated in the DBE contract clause; 

 
3. Successful Submitter understands and agrees that any and all changes or substitutions to subcontracts with DBE’s 

and Small Businesses must be authorized by the Phoenix DBE Compliance Specialist prior to implementation; and 
 

4. The following statement is true and correct:  
 

The proposed total participation of DBE, SBC, and SBE firms on this contract will be: 
 

$                      % 
 

Company Name: _________________________________________________________________ 

Company Mailing Address: _________________________________________________________ 

Representative Name: _____________________________________________________________ 

Title: ___________________________________________________________________________ 

Email Address: ___________________________________________________________________ 

Phone Number: __________________________________________________________________ 

Signature: _______________________________________ Date: __________________________ 
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