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City of Phoenix

OFFICE OF THE CITY ENGINEER
DESIGN AND CONSTRUCTION PROCUREMENT
200 W. Washington Street, 5" Floor
Phoenix, Arizona 85003-1611

REQUEST FOR QUALIFICATIONS

PHOENIX SKY HARBOR INTERNATIONAL AIRPORT
TERMINAL 4 INFRASTRUCTURE NORTH CONCOURSE 4
PASSENGER BOARDING BRIDGES REPLACEMENT
2-STEP CONSTRUCTION MANAGER AT RISK SERVICES
AV21000112 FAA

RFX 6000001531
PROCUREPHX PRODUCT CATEGORY CODE 912000000

NOTIFICATION LETTER NO. 1

January 29, 2024

This notification letter shall become part of the Request for Qualifications for the above referenced
project.

SUBMITTAL OF STATEMENT OF QUALIFICATIONS:

Due to technical issues with the ProcurePHX RFx system, submittal of Statement of Qualifications
(SOQ) for the Phoenix Sky Harbor International Airport Terminal 4 Infrastructure North Concourse
4 Passenger Boarding Bridges Replacement 2-Step Construction Manager at Risk Services,
AV21000112 FAA, are to be emailed to samantha.ansmann@phoenix.qgov by 12 noon, Phoenix
time (Arizona time), on Friday, February 2, 2024.

REQUEST FOR QUALIFICATIONS:

1. Delete EXHIBIT C — FEDERAL REQUIREMENTS in its entirety and replace with attached
EXHIBIT C.

QUESTIONS AND ANSWERS:

Q1. If the City doesn’t receive the federal funding anticipated, will the project still move
forward?
Al. Yes, we anticipate the work to continue.

Q2. Will the successful CMAR be responsible for procuring the PBBs?
A2. Yes.

Q3. What is the timetable to deliver the equipment for installation?
A3. We haven’t tapped the market yet to determine lead times. We expect this to be
a collaborative effort with the selected CMAR.
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Attachment: EXHIBIT C: Federal Contract Provisions For Airport Improvement
Program — Construction Services AND Required Contract Provisions
Federal-Aid Construction Contracts — FHWA-1273

All other terms and conditions remain unchanged.

foBo—

Samantha B. Ansmann

Contracts Specialist Il

City of Phoenix

Design and Construction Procurement

************************E N D O F N OTI F I CAT I O N************************
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EXHIBIT C

FEDERAL CONTRACT PROVISIONS
FOR AIRPORT IMPROVEMENT PROGRAM — CONSTRUCTION SERVICES

AND

REQUIRED CONTRACT PROVISIONS FEDERAL-AID CONSTRUCTION
CONTRACTS — FHWA-1273

(ATTACHED)
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FEDERAL CONTRACT PROVISIONS

FOR AIRPORT IMPROVEMENT PROGRAM CONSTRUCTION PROJECTS

Provision Page Attachment
. Buy American Preferences — 49 U.S.C. § 50101 2 Attachment 1
Il. Title VI of the Civil Rights Act of 1964 — Compliance with 2
Nondiscrimination Requirements -- 42 U.S.C. § 47123 and FAA
Order 1400.11
M. General Civil Rights Provisions — 49 U.S.C. § 47123 3
V. Lobbying and Influencing Federal Employees — 31 U.S.C. § 1352; 3 Attachment 2
49 C.F.R. Part 20, Appx. A; 2 C.F.R. Part 200, Appx. 11(J)
V. Access to Records and Reports — 2 C.F.R. 88§ 200.333, 200.336 3
and FAA Order 5100.38
VL. Disadvantaged Business Enterprises — 49 C.F.R. Part 26 4
VII. Energy Conservation Requirements — 2 C.F.R. Part 200, Appx. 4
II(H)
VIILI. Breach of Contract Terms — 2 C.F.R. § 200, Appx. lI(A) 4
IX. Right to Inventions — 2 C.F.R. Part 200, Appx. II(F) and 37 C.F.R. 4 Attachment 3
§ 401
X. Trade Restriction Certification — 49 U.S.C. § 50104; 49 C.F.R. 4 Attachment 4
Part 30
XI. Restrictions on Federal Public Works Projects — 49 C.F.R. § 4 Attachment 5
30.15
XII. Veteran’s Preference — 49 U.S.C. § 47112 4
XIII. Davis Bacon Act — Effective Federal Wage Schedule (submitted 5
with GMP) — 40 U.S.C. 8§ 3142 — 3148
XIV. Davis Bacon Labor Standards Provisions — 29 C.F.R. Part 3 and 5
Part 5 and 2 C.F.R. § 200, Appx. (D)
XV. Equal Opportunity Clause and Standard Federal Equal 41 Attachment 6
Employment Opportunity Construction Contract Specifications —
41 C.F.R. 88 60-1.4 and 60-4.3; 2 C.F.R. § 200, Appx. II(C); and
Executive Order 11246
XVI. Prohibition of Segregated Facilities — 41 C.F.R. § 60-1.8 45 Attachment 7
XVII. Notice of Requirement for Affirmative Action — 41 C.F.R. § 60-4.2 45
and Executive Order 11246
XVIII. Tax Delinquency and Felony Convictions 46 ATTACHMENT 8 —
TAX
DELINQUENCY
AND FELONY
CONVICTIONS
XIX. Termination of Contract — 2 C.F.R. § 200, Appx. lI(B) and FAA 46
Circular 150/5370-10, § 80-09
XX. Certification Regarding Debarment, Suspension, Ineligibility and 47 ATTACHMENT 9 -
Voluntary Exclusion — 2 C.F.R. Parts 180 and 1200 and U.S.
DOT Order 4200.5 CERTIFICATION
REGARDING
DEBARMENT,
XXI. Contract Workhours and Safety Standards Act Requirements — 2 47
C.F.R. § 200, Appx. lI(E)
XXII. Clean Air and Water Pollution Control — 2 C.F.R. § 200, Appendix 48
(G)
XXIII. Trafficking Victims Protection — 2 C.F.R. Part 175 48
XXIV. Distracted Driving and Texting While Driving — Executive Order 49
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13513 and DOT Order 3902.10

XXV. Occupational Safety and Health Act of 1970 — 29 CFR Part 1910 49

XXVI. Copeland “Anti-kickback” Act — 2 C.F.R. § 200, Appendix II(D) 50
and 29 C.F.R. Parts 3 and 5

XXVII. | Federal Fair Labor Standards Act (Federal Minimum Wage) — 29 50
U.S.C. 88 201, et seq.

XXVIII. | Procurement of Recovered Materials — 2 C.F.R. § 200.322 and 50
40 C.F.R. Part 247

XXIX. Seismic Activity — 49 C.F.R. Part 41 50

Note: Attachments are located at the end of this Exhibit.

Federal Contract Provisions Revised 03/08/2021
for AIP Construction Projects
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ADDITIONAL FEDERAL CONTRACT PROVISIONS FOR
AIRPORT IMPROVEMENT PROGRAM CONSTRUCTION PROJECTS

The Contractor is required to comply with all of the following federal contract provisions as applicable to
this Contract.

I BUY AMERICAN PREFERENCE, 49 U.S.C. § 50101

See Attachment 1.

The contractor agrees to comply with 49 U.S.C. § 50101, which provides that federal funds may not be
obligated unless all steel and manufactured goods used in AIP-funded projects are produced in the United
States, unless the FAA has issued a waiver for the product; the product is listed as an Excepted Article,
Material or Supply in Federal Acquisition Regulation subpart 25.108; or is included in the FAA Nationwide
Buy American Waivers Issued list.

A bidder or offeror must complete and submit the appropriate Buy American certification included below
with their bid or offer. The City will reject as nonresponsive any bid or offer that does not include a
completed Certificate of Buy American Compliance.

Type of Certification is based on Type of Project
There are two types of Buy American certifications:

1. Projects for a facility (buildings, such as terminals, for snow removal equipment, for aircraft rescue and
firefighting operations, etc.). The Certificate of Compliance Based on Total Facility must be submitted.

2. Projects for non-facility development (non-building construction projects, such as runway or roadway
construction, equipment acquisition projects, etc.). The Certificate of Compliance Based on Equipment and
Materials Used on the Project must be submitted.

1. TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 — Compliance with Nondiscrimination
Requirements —49 U.S.C. 8§ 47123 and FAA Order 1400.11

Title VI Solicitation Notice. The City, in accordance with the provisions of Title VI of the Civil Rights Act
of 1964 (78 Stat. 252, 42 U.S.C. 88 2000d to 2000d-4) and the Regulations, hereby notifies all bidders and
offerors that it will affirmatively ensure that, in any contract entered into pursuant to this advertisement,
disadvantaged business enterprises will be afforded full and fair opportunity to submit bids in response to
this invitation and will not be discriminated against on the grounds of race, color, or national origin in
consideration for an award.

During the performance of this Contract, the Contractor, for itself, its assignees, and successors in interest
(hereinafter referred to as Contractor) agrees as follows:

1. Compliance with Regulations. The Contractor (hereinafter includes consultants) will comply with the
Title VI List of Pertinent Nondiscrimination Acts and Authorities, as they may be amended from time to time,
which are incorporated herein by reference and made a part of this Contract.

2. Nondiscrimination. The Contractor, with regard to the work performed by it during the Contract, shall
not discriminate on the grounds of race, color, or national origin in the selection and retention of
subcontractors, including procurements of materials and leases of equipment. The Contractor shall not
participate either directly or indirectly in the discrimination prohibited by the Nondiscrimination Acts and
Authorities, including employment practices when the Contract covers any activity, project, or program set
forth in Appendix B of 49 C.F.R. Part 21.

3. Solicitations for Subcontracts, Including Procurements of Materials and Equipment. In all
solicitations, either by competitive bidding or negotiation, made by the Contractor for work to be performed
under a subcontract, including procurements of materials or leases of equipment, each potential
subcontractor or supplier shall be notified by the Contractor of the Contractor's obligations under this
Contract and the Nondiscrimination Acts and Authorities on the grounds of race, color, or national origin.
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4. Information and Reports. The Contractor will provide all information and reports required by the
Nondiscrimination Acts and Authorities, and directives issued pursuant thereto, and shall permit access to
its books, records, accounts, other sources of information, and its facilities as may be determined by the
City or the FAA to be pertinent to ascertain compliance with such Nondiscrimination Acts and Authorities
and instructions. Where any information required of a Contractor is in the exclusive possession of another
who fails or refuses to furnish the information, the Contractor will so certify to the City or the FAA, as
appropriate, and shall set forth what efforts it has made to obtain the information.

5. Sanctions for Noncompliance. In the event of the Contractor's noncompliance with the
nondiscrimination provisions of this Contract, the City will impose such Contract sanctions as it or the FAA
may determine to be appropriate, including:

(1) Withholding payments to the Contractor under the Contract until the Contractor complies
and/or
(2) Cancelling, terminating, or suspending the Contract, in whole or in part.

6. Incorporation of Provisions. The Contractor will include the provisions of paragraphs 1 through 6 in
every subcontract, including procurements of materials and leases of equipment, unless exempt by the
Nondiscrimination Acts and Authorities, the Regulations, and directives issued pursuant thereto. The
Contractor will take action with respect to any subcontract or procurement as the City or the FAA may direct
as a means of enforcing such provisions, including sanctions for noncompliance. Provided, however, that
if the Contractor becomes involved in, or is threatened with, litigation by a subcontractor or supplier because
of such direction, the Contractor may request the City to enter into any litigation to protect the interests of
the City. In addition, the Contractor may request the United States to enter into the litigation to protect the
interests of the United States.

[l GENERAL CIVIL RIGHTS PROVISIONS --49 U.S.C. §47123

1. Sponsor Contracts. The Contractor agrees to comply with pertinent statutes, Executive Orders, and
such rules as are promulgated to ensure that no person shall, on the grounds of race, creed, color, national
origin, sex, age, or disability, be excluded from participating in any activity conducted with or benefiting from
federal assistance.

This provision binds the Contractor and subtier contractors from the bid solicitation period through the
completion of the Contract. This provision is in addition to that required of Title VI of the Civil Rights Act of
1964.

2. Sponsor Lease Agreements and Transfer Agreements. The Contractor, tenant, concessionaire, or
lessee agree to comply with pertinent statutes, Executive Orders, and such rules as are promulgated to
ensure that no person shall, on the grounds of race, creed, color, national origin, sex, age, or disability, be
excluded from participating in any activity conducted with or benefiting from federal assistance. If the
Contractor, tenant, concessionaire, or lessee transfers its obligations to another, the transferee is obligated
in the same manner as the Contractor, tenant, concessionaire, or lessee.

This provision obligates the Contractor, tenant, concessionaire, or lessee or its transferee for the period
during which the property is owned, used, possessed by the Contractor, tenant, concessionaire, or lessee
and the City remains obligated to the Federal Aviation Administration. This provision is in addition to that
required by Title VI of the Civil Rights Act of 1964.

V. LOBBYING AND INFLUENCING FEDERAL EMPLOYEES - 31 U.S.C. § 1352; 49 C.F.R. Part
20, Appx. A; 2 C.F.R. Part 200, Appx. lI(J)

See Attachment 2.

V. ACCESS TO RECORDS AND REPORTS — 2 C.F.R. 88 200.333, 200.336 _and FAA Order
5100.38
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The Contractor shall maintain an acceptable cost accounting system. The Contractor agrees to provide
the City, the FAA, and the Comptroller General of the United States or any of their duly authorized
representatives, access to any books, documents, papers, and records of the Contractor that are directly
pertinent to this Contract for the purpose of making audit, examination, excerpts, and transcriptions. The
Contractor agrees to maintain all books, records, and reports required under this Contract for a period of
not less than three years after final payment is made and all pending matters are closed.

VI. DISADVANTAGED BUSINESS ENTERPRISES — 49 C.F.R. Part 26

See Contract Exhibit J (Disadvantage Business Enterprise [DBE] Program and Exhibit K (Supplemental
Terms and Conditions to All Airport Agreements).

VII. ENERGY CONSERVATION REQUIREMENTS — 2 C.F.R. Part 200, Appx. llI(H)

The Contractor and its subcontractors shall comply with the mandatory standards and policies relating to
energy efficiency as contained in the state energy conservation plan issued in compliance with the Energy
Policy and Conservation Act, 42 U.S.C. §8 6201-6422.

VIII. BREACH OF CONTRACT TERMS — 2 C.F.R. Part 200, Appx. II(A)

Any violation or breach of the terms of this Contract by the Contractor or its subcontractors may result in
the suspension or termination of this Contract or such other action that may be necessary to enforce the
rights of the parties of this Contract.

The City will provide the Contractor written notice that describes the nature of the breach and corrective
actions the Contractor must undertake in order to avoid termination of this Contract. The City reserves the
right to withhold payments to the Contractor until such time as the Contractor corrects the breach or the
City elects to terminate this Contract. The City’s notice will identify a specific date by which the Contractor
must correct the breach. The City may proceed with termination of this Contract if the Contractor fails to
correct the breach by the deadline indicated in the City’s notice.

The duties and obligations imposed by this Contract and the rights and remedies available hereunder are
in addition to, and not a limitation of, any duties, obligations, rights, and remedies otherwise imposed or
available by law.

IX. RIGHT TO INVENTIONS — 2 C.F.R. Part 200, Appx. lI(F) and 37 C.F.R. § 401

If this Contract includes the performance of experimental, developmental, or research work, then this
Contract provides for the rights of the United States and the City in any resulting inventions, as
established by 37 C.F.R. Part 401, Rights to Inventions Made by Non-profit Organizations and Small
Business Firms under Government Grants, Contracts, and Cooperative Agreements. This Contract
incorporates by this reference the patent and inventions rights as specified in 37 C.F.R. § 401.14. The
Contractor shall include this requirement in all sub-tier contracts involving experimental, developmental, or
research work.

See Attachment 3.

X. TRADE RESTRICTION CERTIFICATION — 49 U.S.C. § 50104; 49 C.F.R. Part 30

See Attachment 4.

XI. RESTRICTIONS ON FEDERAL PUBLIC WORK PROJECTS —49 C.F.R. § 30.15

See Attachment 5.

XILI. VETERAN’S PREFERENCE —49 U.S.C. §47112

In the employment of labor (excluding executive, administrative, and supervisory positions), the Contractor
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and all sub-tier contractors must give preference to covered veterans as defined in 49 U.S.C. § 47112.
Covered veterans include Vietnam-era veterans, Persian Gulf veterans, Afghanistan-lraq war veterans,
disabled veterans, and small business concerns (as defined by 15 U.S.C. § 632) owned and controlled by
disabled veterans. This preference only applies when there are covered veterans readily available and
gualified to perform the work to which the employment relates.

XIII. DAVIS BACON ACT — EFFECTIVE FEDERAL WAGE SCHEDULE —40 U.S.C. §8 3142 - 3148

Wage Determination to be included within Contract GMP as part of the proposal.

XIV.  XIV.DAVIS BACON LABOR STANDARDS PROVISIONS — 29 C.F.R. PART 3 and PART 5 AND
2 C.F.R. 8 200, Appx. (D)

REST OF PAGE INTENTIONALLY LEFT BLANK
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Title 29: Labor

PART 3—CONTRACTORS AND SUBCONTRACTORS ON PUBLIC BUILDING OR PUBLIC
WORK FINANCED IN WHOLE OR IN PART BY LOANS OR GRANTS FROM THE UNITED
STATES

Contents

§3.1 Purpose and scope.

§3.2 Definitions.

§3.3 Weekly statement with respect to payment of wages.

8§3.4 Submission of weekly statements and the preservation and inspection of weekly payroll records.
§3.5 Payroll deductions permissible without application to or approval of the Secretary of Labor.
§3.6 Payroll deductions permissible with the approval of the Secretary of Labor.

83.7 Applications for the approval of the Secretary of Labor.

§3.8 Action by the Secretary of Labor upon applications.

§3.9 Prohibited payroll deductions.

§3.10 Methods of payment of wages.

§3.11 Requlations part of contract.

Authority: R.S. 161, sec. 2, 48 Stat. 848; Reorg. Plan No. 14 of 1950, 64 Stat. 1267; 5 U.S.C. 301; 40
U.S.C. 3145; Secretary's Order 01-2014 (Dec. 19, 2014), 79 FR 77527 (Dec. 24, 2014).

Source: 29 FR 97, Jan. 4, 1964, unless otherwise noted.
§3.1 Purpose and scope.

This part prescribes “anti-kickback” regulations under section 2 of the Act of June 13, 1934, as
amended (40 U.S.C. 276¢c), popularly known as the Copeland Act. This part applies to any contract
which is subject to Federal wage standards and which is for the construction, prosecution, completion,
or repair of public buildings, public works or buildings or works financed in whole or in part by loans or
grants from the United States. The part is intended to aid in the enforcement of the minimum wage
provisions of the Davis-Bacon Act and the various statutes dealing with federally assisted construction
that contain similar minimum wage provisions, including those provisions which are not subject to
Reorganization Plan No. 14(e.g., the College Housing Act of 1950, the Federal Water Pollution Control
Act, and the Housing Act of 1959), and in the enforcement of the overtime provisions of the Contract
Work Hours Standards Act whenever they are applicable to construction work. The part details the
obligation of contractors and subcontractors relative to the weekly submission of statements regarding
the wages paid on work covered thereby; sets forth the circumstances and procedures governing the
making of payroll deductions from the wages of those employed on such work; and delineates the
methods of payment permissible on such work.

§3.2 Definitions.
As used in the regulations in this part:

(@) The terms building or work generally include construction activity as distinguished from
manufacturing, furnishing of materials, or servicing and maintenance work. The terms include, without
limitation, buildings, structures, and improvements of all types, such as bridges, dams, plants,
highways, parkways, streets, subways, tunnels, sewers, mains, powerlines, pumping stations,
railways, airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties, breakwaters,
levees, and canals; dredging, shoring, scaffolding, drilling, blasting, excavating, clearing, and
landscaping. Unless conducted in connection with and at the site of such a building or work as is
described in the foregoing sentence, the manufacture or furnishing of materials, articles, supplies, or
equipment (whether or not a Federal or State agency acquires title to such materials, articles, supplies,
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or equipment during the course of the manufacture or furnishing, or owns the materials from which
they are manufactured or furnished) is not a building or work within the meaning of the regulations in
this part.

(b) The terms construction, prosecution, completion, or repair mean all types of work done on a
particular building or work at the site thereof, including, without limitation, altering, remodeling, painting
and decorating, the transporting of materials and supplies to or from the building or work by the
employees of the construction contractor or construction subcontractor, and the manufacturing or
furnishing of materials, articles, supplies, or equipment on the site of the building or work, by persons
employed at the site by the contractor or subcontractor.

(c) The terms public building or public work include building or work for whose construction,
prosecution, completion, or repair, as defined above, a Federal agency is a contracting party,
regardless of whether title thereof is in a Federal agency.

(d) The term building or work financed in whole or in part by loans or grants from the United States
includes building or work for whose construction, prosecution, completion, or repair, as defined above,
payment or part payment is made directly or indirectly from funds provided by loans or grants by a
Federalagency. The term includes building or work for which the Federal assistance granted is in the
form of loan guarantees or insurance.

(e)Every person paid by a contractor or subcontractor in any manner for his labor in the
construction, prosecution, completion, or repair of a public building or public work or building or work
financed in whole or in part by loans or grants from the United States is employed and receiving
wages, regardless ofany contractual relationship alleged to exist between him and the real employer.

(f) The term any affiliated person includes a spouse, child, parent, or other close relative of the
contractor or subcontractor; a partner or officer of the contractor or subcontractor; a corporation
closely connected with the contractor or subcontractor as parent, subsidiary, or otherwise, and an
officer or agent of such corporation.

(9) The term Federal agency means the United States, the District of Columbia, and all executive
departments, independent establishments, administrative agencies, and instrumentalities of the
United States and of the District of Columbia, including corporations, all or substantially all of the
stock of whichis beneficially owned by the United States, by the District of Columbia, or any of the
foregoing departments, establishments, agencies, and instrumentalities.

[29 FR 97, Jan. 4, 1964, as amended at 38 FR 32575, Nov. 27, 1973]
§3.3 Weekly statement with respect to payment of wages.

(a) As used in this section, the term employee shall not apply to persons in classifications higher than
thatof laborer or mechanic and those who are the immediate supervisors of such employees.

(b) Each contractor or subcontractor engaged in the construction, prosecution, completion, or repair of
any public building or public work, or building or work financed in whole or in part by loans or grants
from theUnited States, shall furnish each week a statement with respect to the wages paid each of its
employees engaged on work covered by this part 3 and part 5 of this title during the preceding weekly
payroll period. This statement shall be executed by the contractor or subcontractor or by an authorized
officer or employeeof the contractor or subcontractor who supervises the payment of wages, and shall
be on the back of Form WH 347, “Payroll (For Contractors Optional Use)” or on any form with identical
wording. Copies of WH 347 may be obtained from the Government contracting or sponsoring agency
or from the Wage and Hour Division Web site at http.//www.dol.gov/whd/forms/index.htm or its
successor site.
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(c) The requirements of this section shall not apply to any contract of $2,000 or less.

(d) Upon a written finding by the head of a Federal agency, the Secretary of Labor may provide
reasonable limitations, variations, tolerances, and exemptions from the requirements of this section
subject to such conditions as the Secretary of Labor may specify.

[29 FR 97, Jan. 4, 1964, as amended at 33 FR 10186, July 17, 1968; 47 FR 23679, May 28, 1982; 73
FR
77511, Dec. 19, 2008; 82 FR 2224, Jan. 9, 2017]

§3.4 Submission of weekly statements and the preservation and inspection of weekly payroll
records.

(a) Each weekly statement required under §3.3 shall be delivered by the contractor or subcontractor,
withinseven days after the regular payment date of the payroll period, to a representative of a Federal
or State agency in charge at the site of the building or work, or, if there is no representative of a
Federal or State agency at the site of the building or work, the statement shall be mailed by the
contractor or subcontractor, within such time, to a Federal or State agency contracting for or financing
the building or work. After such examination and check as may be made, such statement, or a copy
thereof, shall be kept available, or shall be transmitted together with a report of any violation, in
accordance with applicable procedures prescribedby the United States Department of Labor.

(b) Each contractor or subcontractor shall preserve his weekly payroll records for a period of three
years from date of completion of the contract. The payroll records shall set out accurately and
completely the name and address of each laborer and mechanic, his correct classification, rate of
pay, daily and weekly number of hours worked, deductions made, and actual wages paid. Such
payroll records shall be made available at all times for inspection by the contracting officer or his
authorized representative, and by authorized representatives of the Department of Labor.

(Reporting and recordkeeping requirements in paragraph (b) have been approved by the Office of
Management and Budget under control number 1235-0008)

[29 FR 97, Jan. 4, 1964, as amended at 47 FR 145, Jan. 5, 1982; 82 FR 2224, Jan. 9, 2017]
§3.5 Payroll deductions permissible without application to or approval of the Secretary of Labor.

Deductions made under the circumstances or in the situations described in the paragraphs of this
sectionmay be made without application to and approval of the Secretary of Labor:

(a) Any deduction made in compliance with the requirements of Federal, State, or local law, such
asFederal or State withholding income taxes and Federal social security taxes.

(b) Any deduction of sums previously paid to the employee as a bona fide prepayment of wages when
suchprepayment is made without discount or interest. A bona fide prepayment of wages is considered
to have been made only when cash or its equivalent has been advanced to the person employed in
such manner as to give him complete freedom of disposition of the advanced funds.

(c) Any deduction of amounts required by court process to be paid to another, unless the deduction
is in favor of the contractor, subcontractor, or any affiliated person, or when collusion or
collaboration exists.

(d) Any deduction constituting a contribution on behalf of the person employed to funds established by
the employer or representatives of employees, or both, for the purpose of providing either from
principal or income, or both, medical or hospital care, pensions or annuities on retirement, death
benefits, compensationfor injuries, illness, accidents, sickness, or disability, or for insurance to provide
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any of the foregoing, or unemployment benefits, vacation pay, savings accounts, or similar payments
for the benefit of employees, their families and dependents: Provided, however, That the following
standards are met:

(1) The deduction is not otherwise prohibited by law;

(2) It is either:

(i) Voluntarily consented to by the employee in writing and in advance of the period in which the work is
tobe done and such consent is not a condition either for the obtaining of or for the continuation of
employment, or

(ii) provided for in a bona fide collective bargaining agreement between the contractor or subcontractor
andrepresentatives of its employees;

(3)No profit or other benefit is otherwise obtained, directly or indirectly, by the contractor or
subcontractoror any affiliated person in the form of commission, dividend, or otherwise; and

(4) The deductions shall serve the convenience and interest of the employee.

(e) Any deduction contributing toward the purchase of United States Defense Stamps and Bonds
whenvoluntarily authorized by the employee.

(f) Any deduction requested by the employee to enable him to repay loans to or to purchase shares in
creditunions organized and operated in accordance with Federal and State credit union statutes.

(9) Any deduction voluntarily authorized by the employee for the making of contributions to
governmentalor quasi-governmental agencies, such as the American Red Cross.

(h) Any deduction voluntarily authorized by the employee for the making of contributions to
CommunityChests, United Givers Funds, and similar charitable organizations.

(i) Any deductions to pay regular union initiation fees and membership dues, not including fines or
special assessments: Provided, however, That a collective bargaining agreement between the
contractor or subcontractor and representatives of its employees provides for such deductions and the
deductions are nototherwise prohibited by law.

(i) Any deduction not more than for the “reasonable cost” of board, lodging, or other facilities meeting
therequirements of section 3(m) of the Fair Labor Standards Act of 1938, as amended, and part 531
of this title. When such a deduction is made the additional records required under §516.25(a) of this
title shall bekept.

(k) Any deduction for the cost of safety equipment of nominal value purchased by the employee as his
own property for his personal protection in his work, such as safety shoes, safety glasses, safety
gloves, and hardhats, if such equipment is not required by law to be furnished by the employer, if such
deduction is not violative of the Fair Labor Standards Act or prohibited by other law, if the cost on
which the deduction is based does not exceed the actual cost to the employer where the equipment is
purchased from him and doesnot include any direct or indirect monetary return to the employer where
the equipment is purchased from athird person, and if the deduction is either

(1) Voluntarily consented to by the employee in writing and in advance of the period in which the work
is to be done and such consent is not a condition either for the obtaining of employment or its
continuance; or

(2) Provided for in a bona fide collective bargaining agreement between the contractor or subcontractor
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andrepresentatives of its employees.
[29 FR 97, Jan. 4, 1964, as amended at 36 FR 9770, May 28, 1971]
§3.6 Payroll deductions permissible with the approval of the Secretary of Labor.

Any contractor or subcontractor may apply to the Secretary of Labor for permission to make any
deductionnot permitted under §3.5. The Secretary may grant permission whenever he finds that:

(a) The contractor, subcontractor, or any affiliated person does not make a profit or benefit directly
orindirectly from the deduction either in the form of a commission, dividend, or otherwise;

(b) The deduction is not otherwise prohibited by law;

(c) The deduction is either (1) voluntarily consented to by the employee in writing and in advance of
the period in which the work is to be done and such consent is not a condition either for the obtaining
of employment or its continuance, or (2) provided for in a bona fide collective bargaining agreement
betweenthe contractor or subcontractor and representatives of its employees; and

(d) The deduction serves the convenience and interest of the employee.
§3.7 Applications for the approval of the Secretary of Labor.

Any application for the making of payroll deductions under §3.6 shall comply with the requirements
prescribed in the following paragraphs of this section:

(a) The application shall be in writing and shall be addressed to the Secretary of Labor.

(b) The application need not identify the contract or contracts under which the work in question is to be
performed. Permission will be given for deductions on all current and future contracts of the applicant
for aperiod of 1 year. A renewal of permission to make such payroll deduction will be granted upon the
submission of an application which makes reference to the original application, recites the date of the
Secretary of Labor's approval of such deductions, states affirmatively that there is continued
compliance with the standards set forth in the provisions of §3.6, and specifies any conditions which
have changed in regard to the payroll deductions.

(c) The application shall state affirmatively that there is compliance with the standards set forth in
the provisions of §3.6. The affirmation shall be accompanied by a full statement of the facts
indicating suchcompliance.

(d) The application shall include a description of the proposed deduction, the purpose to be served

thereby, and the classes of laborers or mechanics from whose wages the proposed deduction would
be made.

(e) The application shall state the name and business of any third person to whom any funds obtained
fromthe proposed deductions are to be transmitted and the affiliation of such person, if any, with the
applicant.

[29 FR 97, Jan. 4, 1964, as amended at 36 FR 9771, May 28, 1971]

§3.8 Action by the Secretary of Labor upon applications.

The Secretary of Labor shall decide whether or not the requested deduction is permissible under

provisionsof §3.6; and shall notify the applicant in writing of his decision.

§3.9 Prohibited payroll deductions.
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Deductions not elsewhere provided for by this part and which are not found to be permissible under
§3.6are prohibited.

§3.10 Methods of payment of wages.

The payment of wages shall be by cash, negotiable instruments payable on demand, or the additional
forms of compensation for which deductions are permissible under this part. No other methods of
payment shall be recognized on work subject to the Copeland Act.

§3.11 Regulations part of contract.

All contracts made with respect to the construction, prosecution, completion, or repair of any public
building or public work or building or work financed in whole or in part by loans or grants from the
United States covered by the regulations in this part shall expressly bind the contractor or
subcontractor to comply with such of the regulations in this part as may be applicable. In this regard,
see §5.5(a) of this subititle.
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Title 29: Labor

PART 5—LABOR STANDARDS PROVISIONS APPLICABLE TO CONTRACTS
COVERINGFEDERALLY FINANCED AND ASSISTED CONSTRUCTION (ALSO LABOR
STANDARDS PROVISIONS APPLICABLE TO NONCONSTRUCTION CONTRACTS
SUBJECT TO THE CONTRACT WORK HOURS AND SAFETY STANDARDS ACT)

Section Contents

Subpart A—Davis-Bacon and Related Acts Provisions and Procedures

§5.1 Purpose and scope.

§5.2 Definitions.

§85.3-5.4 [Reserved]

§5.5 Contract provisions and related matters.

§5.6 Enforcement.

§5.7 Reports to the Secretary of Labor.

§5.8 Liquidated damages under the Contract Work Hours and Safety Standards Act.

§5.9 Suspension of funds.

§5.10 Restitution, criminal action.

§5.11 Disputes concerning payment of wages.

§5.12 Debarment proceedings.

§5.13 Rulings and interpretations.

§5.14 Variations, tolerances, and exemptions from parts 1 and 3 of this subtitle and this part.
§5.15 Limitations, variations, tolerances, and exemptions under the Contract Work Hours
and SafetyStandards Act.

§5.16 Training plans approved or recognized by the Department of Labor prior to August 20, 1975.
§5.17 Withdrawal of approval of a training program.

Subpart B—Interpretation of the Fringe Benefits Provisions of the Davis-Bacon Act

§5.20 Scope and significance of this subpart.

§5.21 [Reserved]

§5.22 Effect of the Davis-Bacon fringe benefits provisions.
§5.23 The statutory provisions.

§5.24 The basic hourly rate of pay.

§5.25 Rate of contribution or cost for fringe benefits.
§5.26 “* * * contribution irrevocably made * * * to a trustee or to a third person”.
§5.27 “*** fund, plan, or program”.

§5.28 Unfunded plans.

§5.29 Specific fringe benefits.

§5.30 Types of wage determinations.

§5.31 Meeting wage determination obligations.

§5.32 Overtime payments.

Authority: 5 U.S.C. 301; R.S. 161, 64 Stat. 1267; Reorganization Plan No. 14 of 1950, 5 U.S.C.
appendix;

40 U.S.C. 3141 et seq.; 40 U.S.C. 3145; 40 U.S.C. 3148; 40 U.S.C. 3701 et seq.; and the laws listed in
5.1(a) of this part; Secretary's Order No. 01-2014 (Dec. 19, 2014), 79 FR 77527 (Dec. 24,

2014); 28 U.S.C. 2461 note (Federal Civil Penalties Inflation Adjustment Act of 1990); Pub. L.

114-74 at §701, 129 Stat 584.
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Source: 48 FR 19541, Apr. 29, 1983, unless otherwise noted.

Subpart A—Davis-Bacon and Related Acts Provisions and

ProceduresSource: 48 FR 19540, Apr. 29, 1983, unless

otherwise noted.

Editorial Note: Nomenclature changes to subpart A of part 5 appear at 61 FR 19984, May 3, 1996.
§5.1 Purpose and scope.

(a) The regulations contained in this part are promulgated under the authority conferred upon

the Secretaryof Labor by Reorganization Plan No. 14 of 1950 and the Copeland Act in order

to coordinate the administration and enforcement of the labor standards provisions of each of

the following acts by the Federal agencies responsible for their administration and of such
additional statutes as may from time to time confer upon the Secretary of Labor additional

duties and responsibilities similar to those conferred upon the Secretary of Labor under
Reorganization Plan No. 14 of 1950:

1. The Davis-Bacon Act (sec. 1-7, 46 Stat. 1949, as amended; Pub. L. 74-403, 40 U.S.C. 276a-276a-7).
2. Copeland Act (40 U.S.C. 276c¢).

3. The Contract Work Hours and Safety Standards Act (40 U.S.C. 327-332).

4. National Housing Act (sec. 212 added to c. 847, 48 Stat. 1246, by sec. 14, 53 Stat. 807; 12
U.S.C. 1715cand repeatedly amended).

5. Housing Act of 1950 (college housing) (amended by Housing Act of 1959 to add labor
provisions, 73Stat. 681; 12 U.S.C. 1749a(f)).

6. Housing Act of 1959 (sec. 401(f) of the Housing Act of 1950 as amended by Pub. L. 86-
372,73 Stat.681; 12 U.S.C. 1701q(c)(3)).

7. Commercial Fisheries Research and Development Act of 1964 (sec. 7, 78 Stat. 199; 16 U.S.C.
779e(b)).

8. Library Services and Construction Act (sec. 7(a), 78 Stat. 13; 20 U.S.C. 355c(a)(4), as amended).

9. National Technical Institute for the Deaf Act (sec. 5(b)(5), 79 Stat. 126; 20 U.S.C. 684(b)(5)).

10. National Foundation on the Arts and Humanities Act of 1965 (sec. 5(k), 79 Stat. 846 as amended;
20

U.S.C. 954())).

11.Elementary and Secondary Education Act of 1965 as amended by Elementary and

Secondary and otherEducation Amendments of 1969 (sec. 423 as added by Pub. L. 91-230,

title 1V, sec. 401(a)(10), 84 Stat. 169, and renumbered sec. 433, by Pub. L. 92-318; title Il

sec. 301(a)(1), 86 Stat. 326; 20 U.S.C. 1232(b)).Under the amendment coverage is extended

to all programs administered by the Commissioner of Education.

12.The Federal-Aid Highway Acts (72 Stat. 895, as amended by 82 Stat. 821; 23 U.S.C.
113, as amendedby the Surface Transportation Assistance Act of 1982, Pub. L. 97-424).

13. Indian Self-Determination and Education Assistance Act (sec. 7, 88 Stat. 2205; 25 U.S.C. 450e).
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14.Indian Health Care Improvement Act (sec. 303(b), 90 Stat. 1407; 25 U.S.C. 1633(b)).

15. Rehabilitation Act of 1973 (sec. 306(b)(5) 87 Stat. 384, 29 U.S.C. 776(b)(5)).
16. Comprehensive Employment and Training Act of 1973 (sec. 606, 87 Stat. 880,

renumbered sec. 706 by88 Stat. 1845; 29 U.S.C. 986; also sec. 604, 88 Stat. 1846; 29 U.S.C.
964(b)(3)).

17. State and Local Fiscal Assistance Act of 1972 (sec. 123(a)(6), 86 Stat. 933; 31 U.S.C. 1246(a)(6)).
18. Federal Water Pollution Control Act (sec. 513 of sec. 2, 86 Stat. 894; 33 U.S.C. 1372).

19. Veterans Nursing Home Care Act of 1964 (78 Stat. 502, as amended; 38 U.S.C. 5035(a)(8)).
20.Postal Reorganization Act (sec. 410(b)(4)(C); 84 Stat. 726 as amended; 39 U.S.C. 410(b)(4)(C)).
21.National Visitors Center Facilities Act of 1966 (sec. 110, 32 Stat. 45; 40 U.S.C. 808).

22. Appalachian Regional Development Act of 1965 (sec. 402, 79 Stat. 21; 40 U.S.C. App. 402).
23.Health Services Research, Health Statistics, and Medical Libraries Act of 1974 (sec.

107, see sec.308(h)(2) thereof, 88 Stat. 370, as amended by 90 Stat. 378; 42 U.S.C.

242m(h)(2)).

24 . Hospital Survey and Construction Act, as amended by the Hospital and Medical Facilities
Amendmentsof 1964 (sec. 605(a)(5), 78 Stat. 453; 42 U.S.C. 291e(a)(5)).

25. Health Professions Educational Assistance Act (sec. 303(b), 90 Stat. 2254; 42 U.S.C.
293a(g)(1)(C);also sec. 308a, 90 Stat. 2258, 42 U.S.C. 293a(c)(7)).

26. Nurse Training Act of 1964 (sec. 941(a)(1)(C), 89 Stat. 384; 42 U.S.C. 296a(b)(5)).

27.Heart Disease, Cancer, and Stroke Amendments of 1965 (sec. 904, as added by sec. 2, 79 Stat.
928; 42

U.S.C. 299d(b)(4)).

28. Safe Drinking Water Act (sec. 2(a) see sec. 1450e thereof, 88 Stat. 1691; 42 U.S.C. 300j-9(e)).

29. National Health Planning and Resources Act (sec. 4, see sec. 1604(b)(1)(H), 88 Stat.
2261, 42 U.S.C.3000-3(b)(1)(H)).

30.U.S. Housing Act of 1937, as amended and recodified (88 Stat. 667; 42 U.S.C. 1437j).

31.Demonstration Cities and Metropolitan Development Act of 1966 (secs. 110, 311, 503,
1003, 80 Stat. 1259, 1270, 1277, 1284; 42 U.S.C. 3310; 12 U.S.C. 1715¢c; 42 U.S.C. 1437j).

32.Slum clearance program: Housing Act of 1949 (sec. 109, 63 Stat. 419, as amended; 42 U.S.C.
1459).

33.Farm housing: Housing Act of 1964 (adds sec. 516(f) to Housing Act of 1949 by sec. 503,
78 Stat. 797;42 U.S.C. 1486(f)).

34.Housing Act of 1961 (sec. 707, added by sec. 907, 79 Stat. 496, as amended; 42 U.S.C. 1500c-3).

35. Defense Housing and Community Facilities and Services Act of 1951 (sec. 310, 65 Stat.
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307; 42 U.S.C.1592i).

36. Special Health Revenue Sharing Act of 1975 (sec. 303, see sec. 222(a)(5) thereof, 89 Stat. 324; 42
U.S.C. 2689j(a)(5)).

37.Economic Opportunity Act of 1964 (sec. 607, 78 Stat. 532; 42 U.S.C. 2947).

38. Headstart, Economic Opportunity, and Community Partnership Act of 1974 (sec. 11,
see sec. 811thereof, 88 Stat. 2327; 42 U.S.C. 2992a).

39. Housing and Urban Development Act of 1965 (sec. 707, 79 Stat. 492 as amended; 42 U.S.C. 3107).

40. Older Americans Act of 1965 (sec. 502, Pub. L. 89-73, as amended by sec. 501, Pub. L.
93-29; 87 Stat.50; 42 U.S.C. 3041a(a)(4)).

41.Public Works and Economic Development Act of 1965 (sec. 712; 79 Stat. 575 as
amended; 42 U.S.C.3222).

42.Juvenile Delinquency Prevention Act (sec. 1, 86 Stat. 536; 42 U.S.C. 3884).
43.New Communities Act of 1968 (sec. 410, 82 Stat. 516; 42 U.S.C. 3909).

44 . Urban Growth and New Community Development Act of 1970 (sec. 727(f), 84 Stat.
1803; 42 U.S.C.4529).

45. Domestic Volunteer Service Act of 1973 (sec. 406, 87 Stat. 410; 42 U.S.C. 5046).

46.Housing and Community Development Act of 1974 (secs. 110, 802(g), 88 Stat. 649,
724;42 U.S.C.5310, 1440(g)).

47.Developmentally Disabled Assistance and Bill of Rights Act (sec. 126(4), 89 Stat.
488; 42 U.S.C.6042(4); title I, sec. 111, 89 Stat. 491; 42 U.S.C. 6063(b)(19)).

48. National Energy Conservation Policy Act (sec. 312, 92 Stat. 3254; 42 U.S.C. 6371)).

49. Public Works Employment Act of 1976 (sec. 109, 90 Stat. 1001; 42 U.S.C. 6708; also sec.
208, 90 Stat.1008; 42 U.S.C. 6728).

50. Energy Conservation and Production Act (sec. 451(h), 90 Stat. 1168; 42 U.S.C. 6881(h)).

51.Solid Waste Disposal Act (sec. 2, 90 Stat. 2823; 42 U.S.C. 6979).

52.Rail Passenger Service Act of 1970 (sec. 405d, 84 Stat. 1337; 45 U.S.C. 565(d)).

53.Urban Mass Transportation Act of 1964 (sec. 10, 78 Stat. 307; renumbered sec. 13 by 88 Stat. 715;
U.S‘.lg. 1609).

54.Highway Speed Ground Transportation Study (sec. 6(b), 79 Stat. 893; 49 U.S.C. 1636(b)).

55. Airport and Airway Development Act of 1970 (sec. 22(b), 84 Stat. 231; 49 U.S.C. 1722(b)).

56. Federal Civil Defense Act of 1950 (50 U.S.C. App. 2281i).

57.National Capital Transportation Act of 1965 (sec. 3(b)(4), 79 Stat. 644; 40 U.S.C. 682(b)(4).
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Note. Repealed December 9, 1969, and labor standards incorporated in sec. 1-1431 of the
District of Columbia Code).

58. Model Secondary School for the Deaf Act (sec. 4, 80 Stat. 1027, Pub. L. 89-694, but not
in the UnitedStates Code).

59. Delaware River Basin Compact (sec. 15.1, 75 Stat. 714, Pub. L. 87-328) (considered
a statute forpurposes of the plan but not in the United States Code).

60. Energy Security Act (sec. 175(c), Pub. L. 96-294, 94 Stat. 611; 42 U.S.C. 8701 note).

(b) Part 1 of this subtitle contains the Department's procedural rules governing requests for
wage determinations and the issuance and use of such wage determinations under the
Davis-Bacon Act and itsrelated statutes as listed in that part.

§5.2 Definitions.

(a) The term Secretary includes the Secretary of Labor, the Deputy Under Secretary for Employment
Standards, and their authorized representatives.

(b) The term Administrator means the Administrator of the Wage and Hour Division, U.S. Department of
Labor, or authorized representative.

(c) The term Federal agency means the agency or instrumentality of the United States which enters into
thecontract or provides assistance through loan, grant, loan guarantee or insurance, or otherwise, to the
projectsubject to a statute listed in §5.1.

(d) The term Agency Head means the principal official of the Federal agency and includes those persons
duly authorized to act in the behalf of the Agency Head.

(e)The term Contracting Officer means the individual, a duly appointed successor, or authorized
representative who is designated and authorized to enter into contracts on behalf of the Federal agency.

(f) The term labor standards as used in this part means the requirements of the Davis-Bacon Act, the
Contract Work Hours and Safety Standards Act (other than those relating to safety and health), the
Copeland Act, and the prevailing wage provisions of the other statutes listed in §5.1, and the regulations
inparts 1 and 3 of this subtitle and this part.

(9) The term United States or the District of Columbia means the United States, the District of Columbia,
and all executive departments, independent establishments, administrative agencies, and
instrumentalities of the United States and of the District of Columbia, including corporations, all or
substantially all of the stock of which is beneficially owned by the United States, by the foregoing
departments, establishments, agencies, instrumentalities, and including non-appropriated fund
instrumentalities.

(h) The term contract means any prime contract which is subject wholly or in part to the labor standards
provisions of any of the acts listed in §5.1 and any subcontract of any tier thereunder, let under the prime
contract. A State or local Government is not regarded as a contractor under statutes providing loans,
grants,or other Federal assistance in situations where construction is performed by its own employees.
However, under statutes requiring payment of prevailing wages to all laborers and mechanics employed
on the assisted project, such as the U.S. Housing Act of 1937, State and local recipients of Federal-aid
must pay these employees according to Davis-Bacon labor standards.

(i) The terms building or work generally include construction activity as distinguished from manufacturing,

furnishing of materials, or servicing and maintenance work. The terms include without limitation,
buildings, structures, and improvements of all types, such as bridges, dams, plants, highways,
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parkways, streets, subways, tunnels, sewers, mains, power lines, pumping stations, heavy
generators, railways, airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canals, dredging, shoring, rehabilitation and reactivation of plants, scaffolding,
drilling, blasting, excavating, clearing, and landscaping. The manufacture or furnishing of materials,
articles, supplies or equipment (whether or not a Federal or State agency acquires title to such
materials, articles, supplies, or equipment during the course of the manufacture or furnishing, or
owns the materials from which they are manufactured or furnished) is not a building or work within
the meaning of the regulations in this part unless conducted in connection with and at the site of
such a building or work as is described in the foregoing sentence, or under the United States
Housing Act of 1937 and the Housing Act of 1949 in the construction or development of the project.

(i) The terms construction, prosecution, completion, or repair mean the following:

(1) All types of work done on a particular building or work at the site thereof, including work at a facility
which is deemed a part of the site of the work within the meaning of (paragraph (I) of this section by
laborers and mechanics employed by a construction contractor or construction subcontractor (or, under
the United States Housing Act of 1937; the Housing Act of 1949; and the Native American Housing
Assistanceand Self-Determination Act of 1996, all work done in the construction or development of the
project), including without limitation—

(i) Altering, remodeling, installation (where appropriate) on the site of the work of items fabricated off-
site;

(ii) Painting and decorating;

(iii) Manufacturing or furnishing of materials, articles, supplies or equipment on the site of the building or
work (or, under the United States Housing Act of 1937; the Housing Act of 1949; and the Native American
Housing Assistance and Self-Determination Act of 1996 in the construction or development of the
project);

(iv)(A) Transportation between the site of the work within the meaning of paragraph (1)(1) of this section
and a facility which is dedicated to the construction of the building or work and deemed a part of the site
ofthe work within the meaning of paragraph (1)(2) of this section; and

(B) Transportation of portion(s) of the building or work between a site where a significant portion of such
building or work is constructed, which is a part of the site of the work within the meaning of paragraph
(N(1) of this section, and the physical place or places where the building or work will remain.

(2) Except for laborers and mechanics employed in the construction or development of the project
underthe United States Housing Act of 1937; the Housing Act of 1949; and the Native American Housing
Assistance and Self-Determination Act of 1996, and except as provided in paragraph (j)(1)(iv)(A) of this
section, the transportation of materials or supplies to or from the site of the work by employees of the
construction contractor or a construction subcontractor is not “construction, prosecution, completion, or
repair’ (see Building and Construction Trades Department, AFL-CIO v. United States Department of
LaborWage Appeals Board (Midway Excavators, Inc.), 932 F.2d 985 (D.C. Cir. 1991)).

(k) The term public building or public work includes building or work, the construction, prosecution,
completion, or repair of which, as defined above, is carried on directly by authority of or with funds of a
Federal agency to serve the interest of the general public regardless of whether title thereof is in a Federal
agency.

(I) The term site of the work is defined as follows:
(1) The site of the work is the physical place or places where the building or work called for in the contract

will remain; and any other site where a significant portion of the building or work is constructed, provided
that such site is established specifically for the performance of the contract or project;
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(2) Except as provided in paragraph (1)(3) of this section, job headquarters, tool yards, batch plants,
borrowpits, etc., are part of the site of the work, provided they are dedicated exclusively, or nearly so, to
performance of the contract or project, and provided they are adjacent or virtually adjacent to the site of
thework as defined in paragraph (1)(1) of this section;

(3) Not included in the site of the work are permanent home offices, branch plant establishments,
fabrication plants, tool yards, etc., of a contractor or subcontractor whose location and continuance in
operation are determined wholly without regard to a particular Federal or federally assisted contract or
project. In addition, fabrication plants, batch plants, borrow pits, job headquarters, tool yards, etc., of a
commercial or material supplier, which are established by a supplier of materials for the project before
opening of bids and not on the site of the work as stated in paragraph (I)(1) of this section, are not
includedin the site of the work. Such permanent, previously established facilities are not part of the site
of the work, even where the operations for a period of time may be dedicated exclusively, or nearly so,
to theperformance of a contract.

(m) The term laborer or mechanic includes at least those workers whose duties are manual or physical
in nature (including those workers who use tools or who are performing the work of a trade), as
distinguished from mental or managerial. The term laborer or mechanic includes apprentices, trainees,
helpers, and, in thecase of contracts subject to the Contract Work Hours and Safety Standards Act,
watchmen or guards. The term does not apply to workers whose duties are primarily administrative,
executive, or clerical, rather thanmanual. Persons employed in a bona fide executive, administrative, or
professional capacity as defined in part 541 of this title are not deemed to be laborers or mechanics.
Working foremen who devote more than 20 percent of their time during a workweek to mechanic or
laborer duties, and who do not meet the criteria of part 541, are laborers and mechanics for the time so
spent.

(n) The terms apprentice, trainee, and helper are defined as follows:

(1) Apprentice means (i) a person employed and individually registered in a bona fide apprenticeship
program registered with the U.S. Department of Labor, Employment and Training Administration, Office
of Apprenticeship Training, Employer and Labor Services, or with a State Apprenticeship Agency
recognized by the Bureau, or (ii) a person in the first 90 days of probationary employment as an
apprenticein such an apprenticeship program, who is not individually registered in the program, but who
has been certified by the Office of Apprenticeship Training, Employer and Labor Services or a State
ApprenticeshipAgency (where appropriate) to be eligible for probationary employment as an apprentice;

(2) Trainee means a person registered and receiving on-the-job training in a construction occupation
undera program which has been approved in advance by the U.S. Department of Labor, Employment
and Training Administration, as meeting its standards for on-the-job training programs and which has
been so certified by that Administration.

(3) These provisions do not apply to apprentices and trainees employed on projects subject to 23 U.S.C.
113 who are enrolled in programs which have been certified by the Secretary of Transportation in
accordance with 23 U.S.C. 113(c).

(4) A distinct classification of “helper” will be issued in wage determinations applicable to work performed
on construction projects covered by the labor standards provisions of the Davis-Bacon and Related Acts
only where:

(i) The duties of the helper are clearly defined and distinct from those of any other classification on the
wage determination;

(ii) The use of such helpers is an established prevailing practice in the area; and
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(iii) The helper is not employed as a trainee in an informal training program. A “helper” classification will
be added to wage determinations pursuant to §5.5(a)(1)(ii)(A) only where, in addition, the work to be
performed by the helper is not performed by a classification in the wage determination.

(o) Every person performing the duties of a laborer or mechanic in the construction, prosecution,
completion, or repair of a public building or public work, or building or work financed in whole or in partby
loans, grants, or guarantees from the United States is employed regardless of any contractual
relationship alleged to exist between the contractor and such person.

(p) The term wages means the basic hourly rate of pay; any contribution irrevocably made by a contractor
or subcontractor to a trustee or to a third person pursuant to a bona fide fringe benefit fund, plan, or
program; and the rate of costs to the contractor or subcontractor which may be reasonably anticipated
in providing bona fide fringe benefits to laborers and mechanics pursuant to an enforceable commitment
to carry out a financially responsible plan of program, which was communicated in writing to the laborers
andmechanics affected. The fringe benefits enumerated in the Davis-Bacon Act include medical or
hospital care, pensions on retirement or death, compensation for injuries or illness resulting from
occupational activity, or insurance to provide any of the foregoing; unemployment benefits; life insurance,
disability insurance, sickness insurance, or accident insurance; vacation or holiday pay; defraying costs
of apprenticeship or other similar programs; or other bona fide fringe benefits. Fringe benefits do not
includebenefits required by other Federal, State, or local law.

(q) The term wage determination includes the original decision and any subsequent decisions modifying,
superseding, correcting, or otherwise changing the provisions of the original decision. The application of
the wage determination shall be in accordance with the provisions of §1.6 of this title.

[48 FR 19541, Apr. 29, 1983, as amended at 48 FR 50313, Nov. 1, 1983; 55 FR 50149, Dec. 4, 1990; 57
FR 19206, May 4, 1992; 65 FR 69693, Nov. 20, 2000; 65 FR 80278, Dec. 20, 2000; 82 FR 2225, Jan. 9,
2017]

§§5.3-5.4 [Reserved]
§5.5 Contract provisions and related matters.

(a) The Agency head shall cause or require the contracting officer to insert in full in any contract in excess
of $2,000 which is entered into for the actual construction, alteration and/or repair, including painting and
decorating, of a public building or public work, or building or work financed in whole or in part from Federal
funds or in accordance with guarantees of a Federal agency or financed from funds obtained by pledge
of any contract of a Federal agency to make a loan, grant or annual contribution (except where a different
meaning is expressly indicated), and which is subject to the labor standards provisions of any of the acts
listed in §5.1, the following clauses (or any modifications thereof to meet the particular needs of the
agency, Provided, That such modifications are first approved by the Department of Labor):

(1) Minimum wages. (i) All laborers and mechanics employed or working upon the site of the work (or
under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or
development of the project), will be paid unconditionally and not less often than once a week, and without
subsequent deduction or rebate on any account (except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount
of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at
ratesnot less than those contained in the wage determination of the Secretary of Labor which is attached
heretoand made a part hereof, regardless of any contractual relationship which may be alleged to exist
between the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of
theDavis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or
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mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; also, regular contributions
madeor costs incurred for more than a weekly period (but not less often than quarterly) under plans,
funds, or programs which cover the particular weekly period, are deemed to be constructively made or
incurred during such weekly period. Such laborers and mechanics shall be paid the appropriate wage
rate and fringe benefits on the wage determination for the classification of work actually performed,
without regard to skill, except as provided in §5.5(a)(4). Laborers or mechanics performing work in more
than one classification may be compensated at the rate specified for each classification for the time
actually worked therein: Provided, That the employer's payroll records accurately set forth the time spent
in each classification in which work is performed. The wage determination (including any additional
classification and wage rates conformed under paragraph (a)(1)(ii) of this section) and the Davis-Bacon
poster (WH- 1321) shall be posted at all times by the contractor and its subcontractors at the site of the
work in a prominent and accessible place where it can be easily seen by the workers.

(ii)(A) The contracting officer shall require that any class of laborers or mechanics, including helpers,
which is not listed in the wage determination and which is to be employed under the contract shall be
classified in conformance with the wage determination. The contracting officer shall approve an additional
classification and wage rate and fringe benefits therefore only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification in the
wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to
thewage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if known), or
theirrepresentatives, and the contracting officer agree on the classification and wage rate (including the
amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by
the contracting officer to the Administrator of the Wage and Hour Division, U.S. Department of Labor,
Washington, DC 20210. The Administrator, or an authorized representative, will approve, modify, or
disapprove every additional classification action within 30 days of receipt and so advise the contracting
officer or will notify the contracting officer within the 30-day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or their
representatives, and the contracting officer do not agree on the proposed classification and wage rate
(including the amount designated for fringe benefits, where appropriate), the contracting officer shall refer
the questions, including the views of all interested parties and the recommendation of the contracting
officer, to the Administrator for determination. The Administrator, or an authorized representative, will
issue a determination within 30 days of receipt and so advise the contracting officer or will notify the
contracting officer within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs
(a)(1)(ii) (B) or (C) of this section, shall be paid to all workers performing work in the classification under
this contract from the first day on which work is performed in the classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics
includes a fringe benefit which is not expressed as an hourly rate, the contractor shall either pay the
benefitas stated in the wage determination or shall pay another bona fide fringe benefit or an hourly cash
equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor may
consider as partof the wages of any laborer or mechanic the amount of any costs reasonably anticipated
in providing bona fide fringe benefits under a plan or program, Provided, That the Secretary of Labor has
found, upon the written requestof the contractor, that the applicable standards of the Davis-Bacon Act
have been met. The Secretary of Labor may require the contractor to set aside in a separate account
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assets for the meeting of obligations under the plan or program.

(2) Withholding. The (write in name of Federal Agency or the loan or grant recipient) shall upon its own
action or upon written request of an authorized representative of the Department of Labor withhold or
cause to be withheld from the contractor under this contract or any other Federal contract with the
same prime contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime contractor, so much of the accrued payments or
advances as may be considered necessary to pay laborers and mechanics, including apprentices,
trainees, and helpers, employed by the contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any laborer or mechanic, including any apprentice,
trainee, or helper, employed or working on the site of the work (or under the United States Housing Act
of 1937 or under the Housing Act of 1949 in the construction or development of the project), all or part
of the wagesrequired by the contract, the (Agency) may, after written notice to the contractor, sponsor,
applicant, or owner, take such action as may be necessary to cause the suspension of any further
payment, advance, or guarantee of fundsuntil such violations have ceased.

(3) Payrolls and basic records. (i) Payrolls and basic records relating thereto shall be maintained by the
contractor during the course of the work and preserved for a period of three years thereafter for all
laborers and mechanics working at the site of the work (or under the United States Housing Act of 1937,
or under the Housing Act of 1949, in the construction or development of the project). Such records shall
contain the name, address, and social security number of each such worker, his or her correct
classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona
fide fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-
Bacon Act), daily and weekly number of hours worked, deductions made and actual wages paid.
Whenever the Secretary of Laborhas found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or
mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan or
program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records
which show that the commitment to provide such benefits is enforceable, that the plan or program is
financially responsible, and that the plan or program has been communicated in writing to the laborers
or mechanics affected, and records which show the costs anticipated or the actual cost incurred in
providing such benefits. Contractors employing apprentices or trainees under approved programs shall
maintain written evidence of the registration of apprenticeship programs and certification of trainee
programs, the registration of the apprentices and trainees, and the ratios and wage rates prescribed in
the applicable programs.

(ii)(A) The contractor shall submit weekly for each week in which any contract work is performed a copy
of all payrolls to the (write in name of appropriate federal agency) if the agency is a party to the contract,
but if the agency is not such a party, the contractor will submit the payrolls to the applicant, sponsor, or
owner, as the case may be, for transmission to the (write in name of agency). The payrolls submitted
shall set out accurately and completely all of the information required to be maintained under 29 CFR
5.5(a)(3)(i), except that full social security numbers and home addresses shall not be included on weekly
transmittals. Instead the payrolls shall only need to include an individually identifying number for each
employee (e.g., the last four digits of the employee's social security number). The required weekly payroll
information may be submitted in any form desired. Optional Form WH-347 is available for this purpose
from the Wage and Hour Division Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm or its
successor site. The prime contractor is responsible for the submission of copies of payrolls by all
subcontractors. Contractors and subcontractors shall maintain the full social security number and current
address of each covered worker, and shall provide them upon request to the (write in name of appropriate
federal agency) if the agency is a party to the contract, but if the agency is not such a party, the contractor
will submit them to the applicant, sponsor, or owner, as the case may be, for transmission to the (write
in name of agency), the contractor, or the Wage and Hour Division of the Department of Labor for
purposes of an investigation or audit of compliance with prevailing wage requirements. It is not a violation
of this section for a prime contractor to require a subcontractor to provide addresses and social security
numbers tothe prime contractor for its own records, without weekly submission to the sponsoring
government agency (or the applicant, sponsor, or owner).
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(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the
contractoror subcontractor or his or her agent who pays or supervises the payment of the persons
employed under thecontract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided under §5.5
(a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being maintained under §5.5
(a)(3)(i) of Regulations, 29 CFR part 5, and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the
contractduring the payroll period has been paid the full weekly wages earned, without rebate, either
directly or indirectly, and that no deductions have been made either directly or indirectly from the full
wages earned, other than permissible deductions as set forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe
benefitsor cash equivalents for the classification of work performed, as specified in the applicable wage
determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of Optional
Form WH-347 shall satisfy the requirement for submission of the “Statement of Compliance” required by
paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or subcontractor to civil
or criminal prosecution under section 1001 of title 18 and section 231 of title 31 of the United States
Code.

(iif) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of this
section available for inspection, copying, or transcription by authorized representatives of the (write the
name of the agency) or the Department of Labor, and shall permit such representatives to interview
employees during working hours on the job. If the contractor or subcontractor fails to submit the required
records or to make them available, the Federal agency may, after written notice to the contractor,
sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any
further payment, advance, or guarantee of funds. Furthermore, failure to submit the required records
upon request or to makesuch records available may be grounds for debarment action pursuant to 29
CFR 5.12.

(4) Apprentices and trainees—(i) Apprentices. Apprentices will be permitted to work at less than the
predetermined rate for the work they performed when they are employed pursuant to and individually
registered in a bona fide apprenticeship program registered with the U.S. Department of Labor,
Employment and Training Administration, Office of Apprenticeship Training, Employer and Labor
Services, or with a State Apprenticeship Agency recognized by the Office, or if a person is employed in
hisor her first 90 days of probationary employment as an apprentice in such an apprenticeship program,
who is not individually registered in the program, but who has been certified by the Office of
Apprenticeship Training, Employer and Labor Services or a State Apprenticeship Agency (where
appropriate) to be eligible for probationary employment as an apprentice. The allowable ratio of
apprentices to journeymen onthe job site in any craft classification shall not be greater than the ratio
permitted to the contractor as to the entire work force under the registered program. Any worker listed
on a payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above,
shall be paid not less than the applicable wagerate on the wage determination for the classification of
work actually performed. In addition, any apprentice performing work on the job site in excess of the ratio
permitted under the registered program shall be paid not less than the applicable wage rate on the wage
determination for the work actually performed. Where a contractor is performing construction on a project
in a locality other than that in which its program is registered, the ratios and wage rates (expressed in
percentages of the journeyman's hourly rate) specified in the contractor's or subcontractor's registered
program shall be observed. Every apprentice must be paid at not less than the rate specified in the
registered program for the apprentice's level of progress, expressed as a percentage of the journeymen
hourly rate specified in the applicable wage determination. Apprentices shall be paid fringe benefits in
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accordance with the provisions of the apprenticeship program. If the apprenticeship program does not
specify fringe benefits, apprentices must bepaid the full amount of fringe benefits listed on the wage
determination for the applicable classification. If the Administrator determines that a different practice
prevails for the applicable apprentice classification, fringes shall be paid in accordance with that
determination. In the event the Office of Apprenticeship Training, Employer and Labor Services, or a
State Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship
program, the contractor will no longer be permitted to utilize apprentices at less than the applicable
predetermined rate for the work performed until an acceptable program is approved.

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the
predetermined rate for the work performed unless they are employed pursuant to and individually
registered in a program which has received prior approval, evidenced by formal certification by the U.S.
Department of Labor, Employment and Training Administration. The ratio of trainees to journeymen on
thejob site shall not be greater than permitted under the plan approved by the Employment and Training
Administration. Every trainee must be paid at not less than the rate specified in the approved program
for the trainee's level of progress, expressed as a percentage of the journeyman hourly rate specified in
the applicable wage determination. Trainees shall be paid fringe benefits in accordance with the
provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees shall
be paid the full amount of fringe benefits listed on the wage determination unless the Administrator of the
Wage and Hour Division determines that there is an apprenticeship program associated with the
corresponding journeymanwage rate on the wage determination which provides for less than full fringe
benefits for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and
participating in a training plan approved by the Employment and Training Administration shall be paid
not less than the applicable wage rate on the wage determination for the classification of work actually
performed. In addition, any trainee performing work on the job site in excess of the ratio permitted under
the registered program shall be paid not less than the applicable wage rate on the wage determination
for the work actually performed. In the event the Employment and Training Administration withdraws
approval of a training program, the contractor will no longer be permitted to utilize trainees at less than
the applicable predetermined rate for the work performed until an acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen under this
partshall be in conformity with the equal employment opportunity requirements of Executive Order 11246,
as amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the requirements of 29
CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses contained
in 29 CFR 5.5(a)(1) through (10) and such other clauses as the (write in the name of the Federal agency)
mayby appropriate instructions require, and also a clause requiring the subcontractors to include these
clauses in any lower tier subcontracts. The prime contractor shall be responsible for the compliance by
any subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds for
termination of the contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR
5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of the
Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by reference
in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this
contract shall not be subject to the general disputes clause of this contract. Such disputes shall be
resolvedin accordance with the procedures of the Department of Labor set forth in 29 CFR parts 5, 6,
and 7. Disputes within the meaning of this clause include disputes between the contractor (or any of its
subcontractors) and the contracting agency, the U.S. Department of Labor, or the employees or their
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representatives.

(10) Certification of eligibility. (i) By entering into this contract, the contractor certifies that neither it (nor
he or she) nor any person or firm who has an interest in the contractor's firm is a person or firm ineligible
tobe awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(i) No part of this contract shall be subcontracted to any person or firm ineligible for award of a
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001.

(b) Contract Work Hours and Safety Standards Act. The Agency Head shall cause or require the
contracting officer to insert the following clauses set forth in paragraphs (b)(1), (2), (3), and (4) of this
section in full in any contract in an amount in excess of $100,000 and subject to the overtime provisions
ofthe Contract Work Hours and Safety Standards Act. These clauses shall be inserted in addition to the
clauses required by §5.5(a) or §4.6 of part 4 of this title. As used in this paragraph, the terms laborers
andmechanics include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract work
which may require or involve the employment of laborers or mechanics shall require or permit any such
laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of
forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less
thanone and one-half times the basic rate of pay for all hours worked in excess of forty hours in such
workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set
forth in paragraph (b)(1) of this section the contractor and any subcontractor responsible therefor shall
be liable for the unpaid wages. In addition, such contractor and subcontractor shall be liable to the United
States (in the case of work done under contract for the District of Columbia or a territory, to such District
orto such territory), for liquidated damages. Such liquidated damages shall be computed with respect to
each individual laborer or mechanic, including watchmen and guards, employed in violation of the clause
set forth in paragraph (b)(1) of this section, in the sum of $26 for each calendar day on which such
individual was required or permitted to work in excess of the standard workweek of forty hours without
payment of the overtime wages required by the clause set forth in paragraph (b)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The (write in the name of the Federal agency
or the loan or grant recipient) shall upon its own action or upon written request of an authorized
representativeof the Department of Labor withhold or cause to be withheld, from any moneys payable on
account of workperformed by the contractor or subcontractor under any such contract or any other
Federal contract with thesame prime contractor, or any other federally-assisted contract subject to the
Contract Work Hours and Safety Standards Act, which is held by the same prime contractor, such sums
as may be determined to be necessary to satisfy any liabilities of such contractor or subcontractor for
unpaid wages and liquidated damages as provided in the clause set forth in paragraph (b)(2) of this
section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth in
paragraph (b)(1) through (4) of this section and also a clause requiring the subcontractors to include
theseclauses in any lower tier subcontracts. The prime contractor shall be responsible for compliance by
any subcontractor or lower tier subcontractor with the clauses set forth in paragraphs (b)(1) through (4)
of thissection.

(c) In addition to the clauses contained in paragraph (b), in any contract subject only to the Contract Work

Hours and Safety Standards Act and not to any of the other statutes cited in §5.1, the Agency Head shall
cause or require the contracting officer to insert a clause requiring that the contractor or subcontractor

Page 24 of 66



shallmaintain payrolls and basic payroll records during the course of the work and shall preserve them
for a period of three years from the completion of the contract for all laborers and mechanics, including
guards and watchmen, working on the contract. Such records shall contain the name and address of
each such employee, social security number, correct classifications, hourly rates of wages paid, daily
and weekly number of hours worked, deductions made, and actual wages paid. Further, the Agency Head
shall cause orrequire the contracting officer to insert in any such contract a clause providing that the
records to be maintained under this paragraph shall be made available by the contractor or subcontractor
for inspection, copying, or transcription by authorized representatives of the (write the name of agency)
and the Department of Labor, and the contractor or subcontractor will permit such representatives to
interview employees during working hours on the job.

(The information collection, recordkeeping, and reporting requirements contained in the following
paragraphs of this section were approved by the Office of Management and Budget:

Paragraph OMB Control No.

(a)(1)(i)(B) 1235-0023
(@)(1)(i)(C) 1235-0023
(@)(1)(iv) 1235-0023
(a)(3)(i) 1235-0023
(@)(3)(ii)(A) 1235-0023

1235-0008
(c) 1235-0023

[48 FR 19540, Apr. 29, 1983, as amended at 51 FR 12265, Apr. 9, 1986; 55 FR 50150, Dec. 4, 1990; 57
FR 28776, June 26, 1992; 58 FR 58955, Nov. 5, 1993; 61 FR 40716, Aug. 5, 1996; 65 FR 69693, Nov.
20, 2000; 73 FR 77511, Dec. 19, 2008; 81 FR 43450, July 1, 2016; 82 FR 2225, 2226, Jan. 9, 2017; 83
FR 12, Jan 2, 2018]

§5.6 Enforcement.

(a)(1) It shall be the responsibility of the Federal agency to ascertain whether the clauses required by
§5.5 have been inserted in the contracts subject to the labor standards provisions of the Acts contained
in §5.1. Agencies which do not directly enter into such contracts shall promulgate the necessary
regulations or procedures to require the recipient of the Federal assistance to insert in its contracts the
provisions of §5.5. No payment, advance, grant, loan, or guarantee of funds shall be approved by the
Federal agency unless theagency ensures that the clauses required by §5.5 and the appropriate wage
determination of the Secretary ofLabor are contained in such contracts. Furthermore, no payment,
advance, grant, loan, or guarantee of funds shall be approved by the Federal agency after the beginning
of construction unless there is on file with the agency a certification by the contractor that the contractor
and its subcontractors have complied with the provisions of §5.5 or unless there is on file with the agency
a certification by the contractor that there is a substantial dispute with respect to the required provisions.

(2) Payrolls and Statements of Compliance submitted pursuant to §5.5(a)(3)(ii) shall be preserved by the
Federal agency for a period of 3 years from the date of completion of the contract and shall be produced
atthe request of the Department of Labor at any time during the 3-year period.

(3) The Federal agency shall cause such investigations to be made as may be necessary to assure

compliance with the labor standards clauses required by §5.5 and the applicable statutes listed in §5.1.
Investigations shall be made of all contracts with such frequency as may be necessary to assure
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compliance. Such investigations shall include interviews with employees, which shall be taken in
confidence, and examinations of payroll data and evidence of registration and certification with respect
to apprenticeship and training plans. In making such examinations, particular care shall be taken to
determine the correctness of classifications and to determine whether there is a disproportionate
employment of laborers and of apprentices or trainees registered in approved programs. Such
investigations shall also include evidence of fringe benefit plans and payments thereunder. Complaints
of alleged violations shall be given priority.

(4) In accordance with normal operating procedures, the contracting agency may be furnished various
investigatory material from the investigation files of the Department of Labor. None of the material, other
than computations of back wages and liquidated damages and the summary of back wages due, may be
disclosed in any manner to anyone other than Federal officials charged with administering the contract
orprogram providing Federal assistance to the contract, without requesting the permission and views of
theDepartment of Labor.

(5) It is the policy of the Department of Labor to protect the identity of its confidential sources and to
prevent an unwarranted invasion of personal privacy. Accordingly, the identity of an employee who
makes a written or oral statement as a complaint or in the course of an investigation, as well as portions
of the statement which would reveal the employee's identity, shall not be disclosed in any manner to
anyone otherthan Federal officials without the prior consent of the employee. Disclosure of employee
statements shall be governed by the provisions of the “Freedom of Information Act” (5 U.S.C. 552, see
29 CFR part 70) andthe “Privacy Act of 1974” (5 U.S.C. 552a).

(b) The Administrator shall cause to be made such investigations as deemed necessary, in order to
obtain compliance with the labor standards provisions of the applicable statutes listed in §5.1, or to affirm
or rejectthe recommendations by the Agency Head with respect to labor standards matters arising under
the statuteslisted in §5.1. Federal agencies, contractors, subcontractors, sponsors, applicants, or owners
shall cooperatewith any authorized representative of the Department of Labor in the inspection of
records, in interviews with workers, and in all other aspects of the investigations. The findings of such an
investigation, includingamounts found due, may not be altered or reduced without the approval of the
Department of Labor. Wherethe underpayments disclosed by such an investigation total $1,000 or more,
where there is reason to believethat the violations are aggravated or willful (or, in the case of the Davis-
Bacon Act, that the contractor has disregarded its obligations to employees and subcontractors), or
where liquidated damages may be assessedunder the Contract Work Hours and Safety Standards Act,
the Department of Labor will furnish the Federalagency an enforcement report detailing the labor
standards violations disclosed by the investigation and anyaction taken by the contractor to correct the
violative practices, including any payment of back wages. In other circumstances, the Federal agency
will be furnished a letter of notification summarizing the findings of the investigation.

§5.7 Reports to the Secretary of Labor.

(a) Enforcement reports. (1) Where underpayments by a contractor or subcontractor total less than
$1,000, and where there is no reason to believe that the violations are aggravated or willful (or, in the
case of the Davis-Bacon Act that the contractor has disregarded its obligations to employees and
subcontractors), and where restitution has been effected and future compliance assured, the Federal
agency need not submit its investigative findings and recommendations to the Administrator, unless the
investigation was made at the request of the Department of Labor. In the latter case, the Federal agency
shall submit a factual summary report detailing any violations including any data on the amount of
restitution paid, the number of workers who received restitution, liquidated damages assessed under the
Contract Work Hours and Safety StandardsAct, corrective measures taken (such as “letters of notice”),
and any information that may be necessary to review any recommendations for an appropriate
adjustment in liquidated damages under §5.8.

(2) Where underpayments by a contractor or subcontractor total $1,000 or more, or where there is reason
tobelieve that the violations are aggravated or willful (or, in the case of the Davis-Bacon Act, that the
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contractor has disregarded its obligations to employees and subcontractors), the Federal agency shall
furnish within 60 days after completion of its investigation, a detailed enforcement report to the
Administrator.

(b) Semi-annual enforcement reports. To assist the Secretary in fulfiling the responsibilities under
Reorganization Plan No. 14 of 1950, Federal agencies shall furnish to the Administrator by April 30 and
October 31 of each calendar year semi-annual reports on compliance with and enforcement of the labor
standards provisions of the Davis-Bacon Act and its related acts covering the periods of October 1
throughMarch 31 and April 1 through September 30, respectively. Such reports shall be prepared in the
manner prescribed in memoranda issued to Federal agencies by the Administrator. This report has been
cleared in accordance with FPMR 101-11.11 and assigned interagency report control number 1482-DOL-
SA.

(c) Additional information. Upon request, the Agency Head shall transmit to the Administrator such
information available to the Agency with respect to contractors and subcontractors, their contracts, and
the nature of the contract work as the Administrator may find necessary for the performance of his or her
dutieswith respect to the labor standards provisions referred to in this part.

(d) Contract termination. Where a contract is terminated by reason of violations of the labor standards
provisions of the statutes listed in §5.1, a report shall be submitted promptly to the Administrator and to
theComptroller General (if the contract is subject to the Davis-Bacon Act), giving the name and address
of thecontractor or subcontractor whose right to proceed has been terminated, and the name and address
of the contractor or subcontractor, if any, who is to complete the work, the amount and number of the
contract, and the description of the work to be performed.

§5.8 Liquidated damages under the Contract Work Hours and Safety Standards Act.

(a) The Contract Work Hours and Safety Standards Act requires that laborers or mechanics shall be paid
wages at a rate not less than one and one-half times the basic rate of pay for all hours worked in excess
of forty hours in any workweek. In the event of violation of this provision, the contractor and any
subcontractor shall be liable for the unpaid wages and in addition for liquidated damages, computed with
respect to each laborer or mechanic employed in violation of the Act in the amount of $26 for each
calendarday in the workweek on which such individual was required or permitted to work in excess of
forty hours without payment of required overtime wages. Any contractor of subcontractor aggrieved by
the withholding of liquidated damages shall have the right to appeal to the head of the agency of the
United States (or the territory of District of Columbia, as appropriate) for which the contract work was
performed or for which financial assistance was provided.

(b) Findings and recommendations of the Agency Head. The Agency Head has the authority to review
the administrative determination of liquidated damages and to issue a final order affirming the
determination. Itis not necessary to seek the concurrence of the Administrator, but the Administrator shall
be advised of the action taken. Whenever the Agency Head finds that a sum of liquidated damages
administratively determined to be due is incorrect or that the contractor or subcontractor violated
inadvertently the provisions of the Act notwithstanding the exercise of due care upon the part of the
contractor or subcontractor involved, and the amount of the liquidated damages computed for the contract
is in excess of $500, the Agency Head may make recommendations to the Secretary that an appropriate
adjustment in liquidated damages be made or that the contractor or subcontractor be relieved of liability
for such liquidated damages. Such findings with respect to liquidated damages shall include findings with
respect toany wage underpayments for which the liquidated damages are determined.

(c) The recommendations of the Agency Head for adjustment or relief from liquidated damages under
paragraph (a) of this section shall be reviewed by the Administrator or an authorized representative who
shall issue an order concurring in the recommendations, partially concurring in the recommendations, or
rejecting the recommendations, and the reasons therefor. The order shall be the final decision of the
Department of Labor, unless a petition for review is filed pursuant to part 7 of this title, and the
Administrative Review Board in its discretion reviews such decision and order; or, with respect to
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contractssubject to the Service Contract Act, unless petition for review is filed pursuant to part 8 of this
title, and theAdministrative Review Board in its discretion reviews such decision and order.

(d) Whenever the Agency Head finds that a sum of liquidated damages administratively determined to
be due under section 104(a) of the Contract Work Hours and Safety Standards Act for a contract is $500
or less and the Agency Head finds that the sum of liquidated damages is incorrect or that the contractor
or subcontractor violated inadvertently the provisions of the Contract Work Hours and Safety Standards
Act notwithstanding the exercise of due care upon the part of the contractor or subcontractor involved,
an appropriate adjustment may be made in such liquidated damages or the contractor or subcontractor
may berelieved of liability for such liquidated damages without submitting recommendations to this effect
or a report to the Department of Labor. This delegation of authority is made under section 105 of the
Contract Work Hours and Safety Standards Act and has been found to be necessary and proper in the
public interestto prevent undue hardship and to avoid serious impairment of the conduct of Government
business.

[48 FR 19541, Apr. 29, 1983, as amended at 51 FR 12265, Apr. 9, 1986; 51 FR 13496, Apr. 21, 1986;
81 FR 43450, July 1, 2016; 83 FR 12, Jan. 2, 2018]

§5.9 Suspension of funds.

In the event of failure or refusal of the contractor or any subcontractor to comply with the labor standards
clauses contained in §5.5 and the applicable statutes listed in §5.1, the Federal agency, upon its own
actionor upon written request of an authorized representative of the Department of Labor, shall take such
action as may be necessary to cause the suspension of the payment, advance or guarantee of funds
until such timeas the violations are discontinued or until sufficient funds are withheld to compensate
employees for the wages to which they are entitled and to cover any liquidated damages which may be
due.

§5.10 Restitution, criminal action.

(a) In cases other than those forwarded to the Attorney General of the United States under paragraph (b),
ofthis section, where violations of the labor standards clauses contained in §5.5 and the applicable
statutes listed in §5.1 result in underpayment of wages to employees, the Federal agency or an
authorized representative of the Department of Labor shall request that restitution be made to such
employees or on their behalf to plans, funds, or programs for any type of bona fide fringe benefits within
the meaning of section 1(b)(2) of the Davis-Bacon Act.

(b) In cases where the Agency Head or the Administrator finds substantial evidence that such violations
arewillful and in violation of a criminal statute, the matter shall be forwarded to the Attorney General of
the United States for prosecution if the facts warrant. In all such cases the Administrator shall be informed
simultaneously of the action taken.

§5.11 Disputes concerning payment of wages.

(a) This section sets forth the procedure for resolution of disputes of fact or law concerning payment of
prevailing wage rates, overtime pay, or proper classification. The procedures in this section may be
initiated upon the Administrator's own motion, upon referral of the dispute by a Federal agency pursuant
to

§5.5(a)(9), or upon request of the contractor or subcontractor(s).

(b)(1) In the event of a dispute described in paragraph (a) of this section in which it appears that relevant
facts are at issue, the Administrator will notify the affected contractor and subcontractor(s) (if any), by
registered or certified mail to the last known address, of the investigation findings. If the Administrator
determines that there is reasonable cause to believe that the contractor and/or subcontractor(s) should
alsobe subject to debarment under the Davis-Bacon Act or §5.12(a)(1), the letter will so indicate.
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(2) A contractor and/or subcontractor desiring a hearing concerning the Administrator's investigative
findings shall request such a hearing by letter postmarked within 30 days of the date of the Administrator's
letter. The request shall set forth those findings which are in dispute and the reasons therefor, including
anyaffirmative defenses, with respect to the violations and/or debarment, as appropriate.

(3) Upon receipt of a timely request for a hearing, the Administrator shall refer the case to the Chief
Administrative Law Judge by Order of Reference, to which shall be attached a copy of the letter from the
Administrator and response thereto, for designation of an Administrative Law Judge to conduct such
hearings as may be necessary to resolve the disputed matters. The hearing shall be conducted in
accordancewith the procedures set forth in 29 CFR part 6.

(c)(1) In the event of a dispute described in paragraph (a) of this section in which it appears that there
are no relevant facts at issue, and where there is not at that time reasonable cause to institute debarment
proceedings under §5.12, the Administrator shall notify the contractor and subcontractor(s) (if any), by
registered or certified mail to the last known address, of the investigation findings, and shall issue a ruling
on any issues of law known to be in dispute.

(2)(i) If the contractor and/or subcontractor(s) disagree with the factual findings of the Administrator or
believe that there are relevant facts in dispute, the contractor or subcontractor(s) shall so advise the
Administrator by letter postmarked within 30 days of the date of the Administrator's letter. In the response,
the contractor and/or subcontractor(s) shall explain in detail the facts alleged to be in dispute and attach
anysupporting documentation.

(i) Upon receipt of a response under paragraph (c)(2)(i) of this section alleging the existence of a factual
dispute, the Administrator shall examine the information submitted. If the Administrator determines that
there is a relevant issue of fact, the Administrator shall refer the case to the Chief Administrative Law
Judge in accordance with paragraph (b)(3) of this section. If the Administrator determines that there is
no relevant issue of fact, the Administrator shall so rule and advise the contractor and subcontractor(s)
(if any)accordingly.

(3) If the contractor and/or subcontractor(s) desire review of the ruling issued by the Administrator under
paragraph (c)(1) or (2) of this section, the contractor and/or subcontractor(s) shall file a petition for review
thereof with the Administrative Review Board within 30 days of the date of the ruling, with a copy thereof
the Administrator. The petition for review shall be filed in accordance with part 7 of this title.

(d) If a timely response to the Administrator's findings or ruling is not made or a timely petition for review
is not filed, the Administrator's findings and/or ruling shall be final, except that with respect to debarment
under the Davis-Bacon Act, the Administrator shall advise the Comptroller General of the Administrator's
recommendation in accordance with §5.12(a)(1). If a timely response or petition for review is filed, the
findings and/or ruling of the Administrator shall be inoperative unless and until the decision is upheld by
the Administrative Law Judge or the Administrative Review Board.

§5.12 Debarment proceedings.

(a)(1) Whenever any contractor or subcontractor is found by the Secretary of Labor to be in aggravated
or willful violation of the labor standards provisions of any of the applicable statutes listed in §5.1 other
than the Davis-Bacon Act, such contractor or subcontractor or any firm, corporation, partnership, or
association in which such contractor or subcontractor has a substantial interest shall be ineligible for a
period not to exceed 3 years (from the date of publication by the Comptroller General of the name or
names of said contractor or subcontractor on the ineligible list as provided below) to receive any contracts
or subcontractssubject to any of the statutes listed in §5.1.

(2) In cases arising under contracts covered by the Davis-Bacon Act, the Administrator shall transmit to
theComptroller General the names of the contractors or subcontractors and their responsible officers, if
any (and any firms in which the contractors or subcontractors are known to have an interest), who have
been found to have disregarded their obligations to employees, and the recommendation of the Secretary
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of Labor or authorized representative regarding debarment. The Comptroller General will distribute a list
to all Federal agencies giving the names of such ineligible person or firms, who shall be ineligible to be
awarded any contract or subcontract of the United States or the District of Columbia and any contract or
subcontract subject to the labor standards provisions of the statutes listed in §5.1.

(b)(1) In addition to cases under which debarment action is initiated pursuant to §5.11, whenever as a
resultof an investigation conducted by the Federal agency or the Department of Labor, and where the
Administrator finds reasonable cause to believe that a contractor or subcontractor has committed willful
or aggravated violations of the labor standards provisions of any of the statutes listed in §5.1 (other than
the Davis-Bacon Act), or has committed violations of the Davis-Bacon Act which constitute a disregard
of its obligations to employees or subcontractors under section 3(a) thereof, the Administrator shall notify
by registered or certified mail to the last known address, the contractor or subcontractor and its
responsible officers, if any (and any firms in which the contractor or subcontractor are known to have a
substantial interest), of the finding. The Administrator shall afford such contractor or subcontractor and
any other parties notified an opportunity for a hearing as to whether debarment action should be taken
under paragraph (a)(1) of this section or section 3(a) of the Davis-Bacon Act. The Administrator shall
furnish to those notified a summary of the investigative findings. If the contractor or subcontractor or any
other parties notified wish to request a hearing as to whether debarment action should be taken, such a
request shall be made by letter postmarked within 30 days of the date of the letter from the Administrator,
and shallset forth any findings which are in dispute and the reasons therefor, including any affirmative
defenses to be raised. Upon receipt of such request for a hearing, the Administrator shall refer the case
to the Chief Administrative Law Judge by Order of Reference, to which shall be attached a copy of the
letter from the Administrator and the response thereto, for designation of an Administrative Law Judge
to conduct such hearings as may be necessary to determine the matters in dispute. In considering
debarment under any of the statutes listed in §5.1 other than the Davis-Bacon Act, the Administrative
Law Judge shall issue an order concerning whether the contractor or subcontractor is to be debarred in
accordance with paragraph (a)(1) of this section. In considering debarment under the Davis-Bacon Act,
the Administrative Law Judge shall issue a recommendation as to whether the contractor or
subcontractor should be debarred under section 3(a) of the Act.

(2) Hearings under this section shall be conducted in accordance with 29 CFR part 6. If no hearing is
requested within 30 days of receipt of the letter from the Administrator, the Administrator's findings shall
be final, except with respect to recommendations regarding debarment under the Davis-Bacon Act, as
setforth in paragraph (a)(2) of this section.

(c) Any person or firm debarred under paragraph (a)(1) of this section may in writing request removal
fromthe debarment list after six months from the date of publication by the Comptroller General of such
person or firm's name on the ineligible list. Such a request should be directed to the Administrator of the
Wage andHour Division, U.S. Department of Labor, Washington, DC 20210, and shall contain a full
explanation of the reasons why such person or firm should be removed from the ineligible list. In cases
where the contractor or subcontractor failed to make full restitution to all underpaid employees, a request
for removal will not be considered until such underpayments are made. In all other cases, the
Administrator will examine the facts and circumstances surrounding the violative practices which caused
the debarment, and issue a decision as to whether or not such person or firm has demonstrated a current
responsibility to comply with the labor standards provisions of the statutes listed in §5.1, and therefore
should be removed from the ineligible list. Among the factors to be considered in reaching such a decision
are the severity of the violations, the contractor or subcontractor's attitude towards compliance, and the
past compliance history of the firm. In no case will such removal be effected unless the Administrator
determines after an investigation that such person or firm is in compliance with the labor standards
provisions applicable to Federal contracts and Federally assisted construction work subject to any of the
applicable statutes listed in §5.1 and other labor statutes providing wage protection, such as the Service
Contract Act, the Walsh- Healey Public Contracts Act, and the Fair Labor Standards Act. If the request
for removal is denied, theperson or firm may petition for review by the Administrative Review Board
pursuant to 29 CFR part 7.

(d)(1) Section 3(a) of the Davis-Bacon Act provides that for a period of three years from date of
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publicationon the ineligible list, no contract shall be awarded to any persons or firms placed on the list
as a result of a finding by the Comptroller General that such persons or firms have disregarded
obligations to employees and subcontractors under that Act, and further, that no contract shall be
awarded to “any firm, corporation, partnership, or association in which such persons or firms have an
interest.” Paragraph (a)(1) of this sectionsimilarly provides that for a period not to exceed three years
from date of publication on the ineligible list, no contract subject to any of the statutes listed in §5.1 shall
be awarded to any contractor or subcontractor on the ineligible list pursuant to that paragraph, or to “any
firm, corporation, partnership, or association” in which such contractor or subcontractor has a “substantial
interest.” A finding as to whether persons or firmswhose names appear on the ineligible list have an
interest (or a substantial interest, as appropriate) in any other firm, corporation, partnership, or
association, may be made through investigation, hearing, or otherwise.

(2)(i) The Administrator, on his/her own motion or after receipt of a request for a determination pursuant
toparagraph (d)(3) of this section may make a finding on the issue of interest (or substantial interest, as
appropriate).

(i) If the Administrator determines that there may be an interest (or substantial interest, as appropriate),
butfinds that there is insufficient evidence to render a final ruling thereon, the Administrator may refer the
issue to the Chief Administrative Law Judge in accordance with paragraph (d)(4) of this section.

(i) If the Administrator finds that no interest (or substantial interest, as appropriate) exists, or that there
isnot sufficient information to warrant the initiation of an investigation, the requesting party, if any, will be
so notified and no further action taken.

(iv)(A) If the Administrator finds that an interest (or substantial interest, as appropriate) exists, the person
or firm affected will be notified of the Administrator's finding (by certified mail to the last known address),
which shall include the reasons therefor, and such person or firm shall be afforded an opportunity to
requestthat a hearing be held to render a decision on the issue.

(B) Such person or firm shall have 20 days from the date of the Administrator's ruling to request a hearing.
A detailed statement of the reasons why the Administrator's ruling is in error, including facts alleged to
bein dispute, if any, shall be submitted with the request for a hearing.

(C) If no hearing is requested within the time mentioned in paragraph (d)(2)(iv)(B) of this section, the
Administrator's finding shall be final and the Administrator shall so notify the Comptroller General. If a
hearing is requested, the ruling of the Administrator shall be inoperative unless and until the
administrativelaw judge or the Administrative Review Board issues an order that there is an interest (or
substantial interest, as appropriate).

(3)(i) A request for a determination of interest (or substantial interest, as appropriate), may be made by
anyinterested party, including contractors or prospective contractors and associations of contractor's
representatives of employees, and interested Government agencies. Such a request shall be submitted
in writing to the Administrator, Wage and Hour Division, U.S. Department of Labor, Washington, DC
20210.

(ii) The request shall include a statement setting forth in detail why the petitioner believes that a person
orfirm whose name appears on the debarred bidders list has an interest (or a substantial interest, as
appropriate) in any firm, corporation, partnership, or association which is seeking or has been awarded
a contract of the United States or the District of Columbia, or which is subject to any of the statutes listed
in §5.1. No particular form is prescribed for the submission of a request under this section.

(4) Referral to the Chief Administrative Law Judge. The Administrator, on his/her own motion under
paragraph (d)(2)(ii) of this section or upon a request for hearing where the Administrator determines that
relevant facts are in dispute, will by order refer the issue to the Chief Administrative Law Judge, for
designation of an Administrative Law Judge who shall conduct such hearings as may be necessary to
render a decision solely on the issue of interest (or substantial interest, as appropriate). Such proceedings
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shall be conducted in accordance with the procedures set forth at 29 CFR part 6.

(5) Referral to the Administrative Review Board. If the person or firm affected requests a hearing and the
Administrator determines that relevant facts are not in dispute, the Administrator will refer the issue and
therecord compiled thereon to the Administrative Review Board to render a decision solely on the issue
of interest (or substantial interest, as appropriate). Such proceeding shall be conducted in accordance
with the procedures set forth at 29 CFR part 7.

[48 FR 19541, Apr. 29, 1983, as amended at 48 FR 50313, Nov. 1, 1983; 82 FR 2226, Jan. 9, 2017]
§5.13 Rulings and interpretations.

All questions relating to the application and interpretation of wage determinations (including the
classifications therein) issued pursuant to part 1 of this subtitle, of the rules contained in this part and in
parts 1 and 3, and of the labor standards provisions of any of the statutes listed in §5.1 shall be referred
tothe Administrator for appropriate ruling or interpretation. The rulings and interpretations shall be
authoritative and those under the Davis-Bacon Act may be relied upon as provided for in section 10 of
the Portal-to-Portal Act of 1947 (29 U.S.C. 259). Requests for such rulings and interpretations should be
addressed to the Administrator, Wage and Hour Division, U.S. Department of Labor, Washington, DC
20210.

[82 FR 2226, Jan. 9, 2017]
§5.14 Variations, tolerances, and exemptions from parts 1 and 3 of this subtitle and this part.

The Secretary of Labor may make variations, tolerances, and exemptions from the regulatory
requirementsof this part and those of parts 1 and 3 of this subtitle whenever the Secretary finds that such
action is necessary and proper in the public interest or to prevent injustice and undue hardship.
Variations, tolerances, and exemptions may not be made from the statutory requirements of any of the
statutes listed in

§5.1 unless the statute specifically provides such authority.

§5.15 Limitations, variations, tolerances, and exemptions under the Contract Work Hours and
Safety Standards Act.

(a) General. Upon his or her own initiative or upon the request of any Federal agency, the Secretary of
Labor may provide under section 105 of the Contract Work Hours and Safety Standards Act reasonable
limitations and allow variations, tolerances, and exemptions to and from any or all provisions of that Act
whenever the Secretary finds such action to be necessary and proper in the public interest to prevent
injustice, or undue hardship, or to avoid serious impairment of the conduct of Government business. Any
request for such action by the Secretary shall be submitted in writing, and shall set forth the reasons for
which the request is made.

(b) Exemptions. Pursuant to section 105 of the Contract Work Hours and Safety Standards Act, the
following classes of contracts are found exempt from all provisions of that Act in order to prevent injustice,
undue hardship, or serious impairment of Government business:

(1) Contract work performed in a workplace within a foreign country or within territory under the
jurisdiction of the United States other than the following: A State of the United States; the District of
Columbia; Puerto Rico; the Virgin Islands; Outer Continental Shelf lands defined in the Outer Continental
Shelf Lands Act (ch. 345, 67 Stat. 462); American Samoa; Guam; Wake Island; Eniwetok Atoll; Kwajalein
Atoll; and Johnston Island.

(2) Agreements entered into by or on behalf of the Commodity Credit Corporation providing for the storing
in or handling by commercial warehouses of wheat, corn, oats, barley, rye, grain sorghums, soybeans,
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flaxseed, rice, naval stores, tobacco, peanuts, dry beans, seeds, cotton, and wool.

(3) Sales of surplus power by the Tennessee Valley Authority to States, counties, municipalities,
cooperative organization of citizens or farmers, corporations and other individuals pursuant to section 10
ofthe Tennessee Valley Authority Act of 1933 (16 U.S.C. 8311).

(c) Tolerances. (1) The “basic rate of pay” under section 102 of the Contract Work Hours and Safety
Standards Act may be computed as an hourly equivalent to the rate on which time-and-one-half overtime
compensation may be computed and paid under section 7 of the Fair Labor Standards Act of 1938, as
amended (29 U.S.C. 207), as interpreted in part 778 of this title. This tolerance is found to be necessary
andproper in the public interest in order to prevent undue hardship.

(2) Concerning the tolerance provided in paragraph (c)(1) of this section, the provisions of section 7(d)(2)
of the Fair Labor Standards Act and §778.7 of this title should be noted. Under these provisions,
paymentsfor occasional periods when no work is performed, due to vacations, and similar causes are
excludable from the “regular rate” under the Fair Labor Standards Act. Such payments, therefore, are
also excludablefrom the “basic rate” under the Contract Work Hours and Safety Standards Act.

(3) See §5.8(c) providing a tolerance subdelegating authority to the heads of agencies to make
appropriateadjustments in the assessment of liquidated damages totaling $500 or less under specified
circumstances.

(4)(i) Time spent in an organized program of related, supplemental instruction by laborers or mechanics
employed under bona fide apprenticeship or training programs may be excluded from working time if the
criteria prescribed in paragraphs (c)(4)(ii) and (iii) of this section are met.

(ii) The apprentice or trainee comes within the definition contained in §5.2(n).

(iii) The time in question does not involve productive work or performance of the apprentice's or trainee's
regular duties.

(d) Variations. (1) In the event of failure or refusal of the contractor or any subcontractor to comply with
overtime pay requirements of the Contract Work Hours and Safety Standards Act, if the funds withheld
byFederal agencies for the violations are not sufficient to pay fully both the unpaid wages due laborers
and mechanics and the liquidated damages due the United States, the available funds shall be used first
to compensate the laborers and mechanics for the wages to which they are entitled (or an equitable
portion thereof when the funds are not adequate for this purpose); and the balance, if any, shall be used
for the payment of liquidated damages.

(2) In the performance of any contract entered into pursuant to the provisions of 38 U.S.C. 620 to provide
nursing home care of veterans, no contractor or subcontractor under such contract shall be deemed in
violation of section 102 of the Contract Work Hours and Safety Standards Act by virtue of failure to pay
the overtime wages required by such section for work in excess of 40 hours in the workweek to any
individual employed by an establishment which is an institution primarily engaged in the care of the sick,
the aged, or the mentally ill or defective who reside on the premises if, pursuant to an agreement or
understanding arrived at between the employer and the employee before performance of the work, a
work period of 14 consecutive days is accepted in lieu of the workweek of 7 consecutive days for the
purpose of overtime compensation and if such individual receives compensation for employment in
excess of 8 hours in any workday and in excess of 80 hours in such 14-day period at a rate not less than
112 times the regularrate at which the individual is employed, computed in accordance with the
requirements of the Fair Labor Standards Act of 1938, as amended.

(3) Any contractor or subcontractor performing on a government contract the principal purpose of which
isthe furnishing of firefighting or suppression and related services, shall not be deemed to be in violation
of section 102 of the Contract Work Hour and Safety Standards Act for failing to pay the overtime
compensation required by section 102 of the Act in accordance with the basic rate of pay as defined in
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paragraph (c)(1) of this section, to any pilot or copilot of a fixed-wing or rotary-wing aircraft employed on
such contract if:

(i) Pursuant to a written employment agreement between the contractor and the employee which is
arrivedat before performance of the work.

(A) The employee receives gross wages of not less than $300 per week regardless of the total number
ofhours worked in any workweek, and

(B) Within any workweek the total wages which an employee receives are not less than the wages to
whichthe employee would have been entitled in that workweek if the employee were paid the minimum
hourly wage required under the contract pursuant to the provisions of the Service Contract Act of 1965
and any applicable wage determination issued thereunder for all hours worked, plus an additional
premium paymentof one-half times such minimum hourly wage for all hours worked in excess of 40 hours
in the workweek;

(i) The contractor maintains accurate records of the total daily and weekly hours of work performed by
such employee on the government contract. In the event these conditions for the exemption are not met,
therequirements of section 102 of the Contract Work Hours and Safety Standards Act shall be applicable
to the contract from the date the contractor or subcontractor fails to satisfy the conditions until
completion of thecontract.

(Reporting and recordkeeping requirements in paragraph (d)(2) have been approved by the Office of
Management and Budget under control numbers 1235-0023 and 1235-0018. Reporting and
recordkeepingrequirements in paragraph (d)(3)(ii) have been approved by the Office of Management
and Budget under control number 1235-0018)

[48 FR 19541, Apr. 29, 1983, as amended at 51 FR 12265, Apr. 9, 1986; 61 FR 40716, Aug. 5, 1996; 82
FR 2226, Jan. 9, 2017]

§5.16 Training plans approved or recognized by the Department of Labor prior to August 20, 1975.

(a) Notwithstanding the provisions of §5.5(a)(4)(ii) relating to the utilization of trainees on Federal and
federally assisted construction, no contractor shall be required to obtain approval of a training program
which, prior to August 20, 1975, was approved by the Department of Labor for purposes of the Davis-
Bacon and Related Acts, was established by agreement of organized labor and management and
therefore recognized by the Department, and/or was recognized by the Department under Executive
Order 11246, asamended. A copy of the program and evidence of its prior approval, if applicable shall
be submitted to the Employment and Training Administration, which shall certify such prior approval or
recognition of the program. In every other respect, the provisions of §5.5(a)(4)(ii)—including those
relating to registration oftrainees, permissible ratios, and wage rates to be paid—shall apply to these
programs.

(b) Every trainee employed on a contract executed on and after August 20, 1975, in one of the above
training programs must be individually registered in the program in accordance with Employment and
Training Administration procedures, and must be paid at the rate specified in the program for the level of
progress. Any such employee listed on the payroll at a trainee rate who is not registered and participating
ina program certified by ETA pursuant to this section, or approved and certified by ETA pursuant to
§5.5(a)(4)(ii), must be paid the wage rate determined by the Secretary of Labor for the classification of
work actually performed. The ratio of trainees to journeymen shall not be greater than permitted by the
terms of the program.

(c) In the event a program which was recognized or approved prior to August 20, 1975, is modified,

revised, extended, or renewed, the changes in the program or its renewal must be approved by the
Employment and Training Administration before they may be placed into effect.
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§5.17 Withdrawal of approval of a training program.

If at any time the Employment and Training Administration determines, after opportunity for a hearing,
thatthe standards of any program, whether it is one recognized or approved prior to August 20, 1975, or
a program subsequently approved, have not been complied with, or that such a program fails to provide
adequate training for participants, a contractor will no longer be permitted to utilize trainees at less than
thepredetermined rate for the classification of work actually performed until an acceptable program is
approved.

Subpart B—Interpretation of the Fringe Benefits Provisions of the Davis-Bacon ActSource: 29 FR
13465, Sept. 30, 1964, unless otherwise noted.
§5.20 Scope and significance of this subpart.

The 1964 amendments (Pub. L. 88-349) to the Davis-Bacon Act require, among other things, that the
prevailing wage determined for Federal and federally-assisted construction include: (a) The basic hourly
rate of pay; and (b) the amount contributed by the contractor or subcontractor for certain fringe benefits
(orthe cost to them of such benefits). The purpose of this subpart is to explain the provisions of these
amendments. This subpart makes available in one place official interpretations of the fringe benefits
provisions of the Davis-Bacon Act. These interpretations will guide the Department of Labor in carrying
out its responsibilities under these provisions. These interpretations are intended also for the guidance
of contractors, their associations, laborers and mechanics and their organizations, and local, State and
Federal agencies, who may be concerned with these provisions of the law. The interpretations contained
in this subpart are authoritative and may be relied upon as provided for in section 10 of the Portal-to-
Portal Act of 1947 (29 U.S.C. 359). The omission to discuss a particular problem in this subpart or in
interpretations supplementing it should not be taken to indicate the adoption of any position by the
Secretary of Labor withrespect to such problem or to constitute an administrative interpretation, practice,
or enforcement policy.

Questions on matters not fully covered by this subpart may be referred to the Secretary for interpretation
asprovided in §5.12.

§5.21 [Reserved]
§5.22 Effect of the Davis-Bacon fringe benefits provisions.

The Davis-Bacon Act and the prevailing wage provisions of the related statutes listed in §1.1 of this
subtitleconfer upon the Secretary of Labor the authority to predetermine, as minimum wages, those wage
rates found to be prevailing for corresponding classes of laborers and mechanics employed on projects
of a character similar to the contract work in the area in which the work is to be performed. See
paragraphs (a) and (b) of §1.2 of this subtitle. The fringe benefits amendments enlarge the scope of this
authority by including certain bona fide fringe benefits within the meaning of the terms “wages”, “scale of
wages”, “wage rates”, “minimum wages” and “prevailing wages”, as used in the Davis-Bacon Act.
§5.23 The statutory provisions.

The fringe benefits provisions of the 1964 amendments to the Davis-Bacon Act are, in part, as follows:

(b) As used in this Act the term “wages”, “scale of wages
wages” shall include—

"« "«

, “wage rates”, “minimum wages”, and“prevailing

(1) The basic hourly rate of pay; and
(2) The amount of—

(A) The rate of contribution irrevocably made by a contractor or subcontractor to a trustee or to a third

Page 35 of 66



person pursuant to a fund, plan, or program; and

(B) The rate of costs to the contractor or subcontractor which may be reasonably anticipated in providing
benefits to laborers and mechanics pursuant to an enforceable commitment to carry out a financially
responsible plan or program which was communicated in writing to the laborers and mechanics affected,

for medical or hospital care, pensions on retirement or death, compensation for injuries or iliness resulting
from occupational activity, or insurance to provide any of the foregoing, for unemployment benefits, life
insurance, disability and sickness insurance, or accident insurance, for vacation and holiday pay, for
defraying costs of apprenticeship or other similar programs, or for other bona fide fringe benefits, but
onlywhere the contractor or subcontractor is not required by other Federal, State, or local law to provide
any of such benefits * * *.

§5.24 The basic hourly rate of pay.

“The basic hourly rate of pay” is that part of a laborer's or mechanic's wages which the Secretary of Labor
would have found and included in wage determinations prior to the 1964 amendments. The Secretary of
Labor is required to continue to make a separate finding of this portion of the wage. In general, this
portionof the wage is the cash payment made directly to the laborer or mechanic. It does not include
fringebenefits.

§5.25 Rate of contribution or cost for fringe benefits.

(a) Under the amendments, the Secretary is obligated to make a separate finding of the rate of
contributionor cost of fringe benefits. Only the amount of contributions or costs for fringe benefits which
meet the requirements of the act will be considered by the Secretary. These requirements are discussed
in this subpart.

(b) The rate of contribution or cost is ordinarily an hourly rate, and will be reflected in the wage
determination as such. In some cases, however, the contribution or cost for certain fringe benefits may
be expressed in a formula or method of payment other than an hourly rate. In such cases, the Secretary
may inhis discretion express in the wage determination the rate of contribution or cost used in the formula
or method or may convert it to an hourly rate of pay whenever he finds that such action would facilitate
the administration of the Act. See §5.5(a)(1)(i) and (iii).

§5.26 “* ** contribution irrevocably made * * * to a trustee or to a third person”.

Under the fringe benefits provisions (section 1(b)(2) of the Act) the amount of contributions for fringe

benefits must be made to a trustee or to a third person irrevocably. The “third person” must be one who
is not affiliated with the contractor or subcontractor. The trustee must assume the usual fiduciary
responsibilities imposed upon trustees by applicable law. The trust or fund must be set up in such a way
that in no event will the contractor or subcontractor be able to recapture any of the contributions paid in
or any way divert the funds to his own use or benefit. Although contributions made to a trustee or third
personpursuant to a benefit plan must be irrevocably made, this does not prevent return to the contractor
or subcontractor of sums which he had paid in excess of the contributions actually called for by the plan,
as where such excess payments result from error or from the necessity of making payments to cover the
estimated cost of contributions at a time when the exact amount of the necessary contributions under
the plan is not yet ascertained. For example, a benefit plan may provide for definite insurance benefits
for employees in the event of the happening of a specified contingency such as death, sickness, accident,
etc., and may provide that the cost of such definite benefits, either in full or any balance in excess of
specified employee contributions, will be borne by the contractor or subcontractor. In such a case the
return by the insurance company to the contractor or subcontractor of sums paid by him in excess of the
amount requiredto provide the benefits which, under the plan, are to be provided through contributions
by the contractor or subcontractor, will not be deemed a recapture or diversion by the employer of
contributions made pursuantto the plan. (See Report of the Senate Committee on Labor and Public
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Welfare, S. Rep. No. 963, 88th Cong., 2d Sess., p. 5.)
§5.27 “*** fund, plan, or program”.

The contributions for fringe benefits must be made pursuant to a fund, plan or program (sec. 1(b)(2)(A)
ofthe act). The phrase “fund, plan, or program” is merely intended to recognize the various types of
arrangements commonly used to provide fringe benefits through employer contributions. The phrase is
identical with language contained in section 3(1) of the Welfare and Pension Plans Disclosure Act. In
interpreting this phrase, the Secretary will be guided by the experience of the Department in administering
the latter statute. (See Report of Senate Committee on Labor and Public Welfare, S. Rep. No. 963, 88th
Cong., 2d Sess., p. 5.)

§5.28 Unfunded plans.

(a) The costs to a contractor or subcontractor which may be reasonably anticipated in providing benefits
ofthe types described in the act pursuant to an enforceable commitment to carry out a financially
responsibleplan or program, are considered fringe benefits within the meaning of the act (see 1(b)(2)(B)
of the act). The legislative history suggests that these provisions were intended to permit the
consideration of fringe benefits meeting, among others, these requirements and which are provided from
the general assets of a contractor or subcontractor. (Report of the House Committee on Education and
Labor, H. Rep. No. 308, 88th Cong., 1st Sess., p. 4.)

(b) No type of fringe benefit is eligible for consideration as a so-called unfunded plan unless:
(1) It could be reasonably anticipated to provide benefits described in the act;

(2) It represents a commitment that can be legally enforced;

(3) It is carried out under a financially responsible plan or program; and

(4) The plan or program providing the benefits has been communicated in writing to the laborers and
mechanics affected. (See S. Rep. No. 963, p. 6.)

(c) Itis in this manner that the act provides for the consideration of unfunded plans or programs in finding
prevailing wages and in ascertaining compliance with the Act. At the same time, however, there is
protection against the use of this provision as a means of avoiding the act's requirements. The words

“reasonably anticipated” are intended to require that any unfunded plan or program be able to withstand
atest which can perhaps be best described as one of actuarial soundness. Moreover, as in the case of
other fringe benefits payable under the act, an unfunded plan or program must be “bona fide” and not a
mere simulation or sham for avoiding compliance with the act. (See S. Rep. No. 963, p. 6.) The legislative
history suggests that in order to insure against the possibility that these provisions might be used to avoid
compliance with the act, the committee contemplates that the Secretary of Labor in carrying out his
responsibilities under Reorganization Plan No. 14 of 1950, may direct a contractor or subcontractor to
setaside in an account assets which, under sound actuarial principles, will be sufficient to meet the future
obligation under the plan. The preservation of this account for the purpose intended would, of course,
alsobe essential. (S. Rep. No. 963, p. 6.) This is implemented by the contractual provisions required by

§5.5(a)(1)(iv).
§5.29 Specific fringe benefits.

(@) The act lists all types of fringe benefits which the Congress considered to be common in the
construction industry as a whole. These include the following: Medical or hospital care, pensions on
retirement or death, compensation for injuries or illness resulting from occupational activity, or insurance
to provide any of the foregoing, unemployment benefits, life insurance, disability and sickness insurance,
or accident insurance, vacation and holiday pay, defrayment of costs of apprenticeship or other similar
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programs, or other bona fide fringe benefits, but only where the contractor or subcontractor is not required
by other Federal, State, or local law to provide any of such benefits.

(b) The legislative history indicates that it was not the intent of the Congress to impose specific standards
relating to administration of fringe benefits. It was assumed that the majority of fringe benefits
arrangements of this nature will be those which are administered in accordance with requirements of
section 302(c)(5) of the National Labor Relations Act, as amended (S. Rep. No. 963, p. 5).

(c) The term “other bona fide fringe benefits” is the so-called “open end” provision. This was included so
that new fringe benefits may be recognized by the Secretary as they become prevailing. It was pointed
outthat a particular fringe benefit need not be recognized beyond a particular area in order for the
Secretary tofind that it is prevailing in that area. (S. Rep. No. 963, p. 6).

(d) The legislative reports indicate that, to insure against considering and giving credit to any and all fringe
benefits, some of which might be illusory or not genuine, the qualification was included that such fringe
benefits must be “bona fide” (H. Rep. No. 308, p. 4; S. Rep. No. 963, p. 6). No difficulty is anticipated in
determining whether a particular fringe benefit is “bona fide” in the ordinary case where the benefits are
those common in the construction industry and which are established under a usual fund, plan, or
program.This would be typically the case of those fringe benefits listed in paragraph (a) of this section
which are funded under a trust or insurance program. Contractors may take credit for contributions made
under such conventional plans without requesting the approval of the Secretary of Labor under

§5.5(a)(1)(iv).

(e)Where the plan is not of the conventional type described in the preceding paragraph, it will be
necessaryfor the Secretary to examine the facts and circumstances to determine whether they are “bona
fide” in accordance with requirements of the act. This is particularly true with respect to unfunded plans.
Contractors or subcontractors seeking credit under the act for costs incurred for such plans must request
specific permission from the Secretary under §5.5(a)(1)(iv).

(f) The act excludes fringe benefits which a contractor or subcontractor is obligated to provide under other
Federal, State, or local law. No credit may be taken under the act for the payments made for such
benefits.For example, payment for workmen's compensation insurance under either a compulsory or
elective Statestatute are not considered payments for fringe benefits under the Act. While each situation
must be separately considered on its own merits, payments made for travel, subsistence or to industry
promotion funds are not normally payments for fringe benefits under the Act. The omission in the Act of
any expressreference to these payments, which are common in the construction industry, suggests that
these paymentsshould not normally be regarded as bona fide fringe benefits under the Act.

§5.30 Types of wage determinations.

(a) When fringe benefits are prevailing for various classes of laborers and mechanics in the area of
proposed construction, such benefits are includable in any Davis-Bacon wage determination.
lllustrations,contained in paragraph (c) of this section, demonstrate some of the different types of wage
determinationswhich may be made in such cases.

(b) Wage determinations of the Secretary of Labor under the act do not include fringe benefits for various
classes of laborers and mechanics whenever such benefits do not prevail in the area of proposed
construction. When this occurs the wage determination will contain only the basic hourly rates of pay,
thatis only the cash wages which are prevailing for the various classes of laborers and mechanics. An
illustration of this situation is contained in paragraph (c) of this section.

(c) lllustrations:
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Classes Basic Health Pensions | Vacations | Apprenticeshi Others

hourly and pprogram
rates welfare

Laborers $3.25

Carpenters 4.00 $0.15

Painters 3.90 15 $0.10 $0.20

Electricians 4.85 .10 .15

Plumbers 4.95 15 .20 $0.05

I[ronworkers 4.60 .10

(It should be noted this format is not necessarily in the exact form in which determinations will
issue; it isfor illustration only.)

§5.31 Meeting wage determination obligations.

(a) A contractor or subcontractor performing work subject to a Davis-Bacon wage determination may
discharge his minimum wage obligations for the payment of both straight time wages and fringe benefits
bypaying in cash, making payments or incurring costs for “bona fide” fringe benefits of the types listed in
the applicable wage determination or otherwise found prevailing by the Secretary of Labor, or by a
combination thereof.

(b) A contractor or subcontractor may discharge his obligations for the payment of the basic hourly rates
and the fringe benefits where both are contained in a wage determination applicable to his laborers or
mechanics in the following ways:

(1) By paying not less than the basic hourly rate to the laborers or mechanics and by making the
contributions for the fringe benefits in the wage determinations, as specified therein. For example, in the
illustration contained in paragraph (c) of §5.30, the obligations for “painters” will be met by the payment
ofa straight time hourly rate of not less than $3.90 and by contributing not less than at the rate of 15
cents an hour for health and welfare benefits, 10 cents an hour for pensions, and 20 cents an hour for
vacations; or

(2) By paying not less than the basic hourly rate to the laborers or mechanics and by making contributions
for “bona fide” fringe benefits in a total amount not less than the total of the fringe benefits required by
thewage determination. For example, the obligations for “painters” in the illustration in paragraph (c) of
§5.30will be met by the payment of a straight time hourly rate of not less than $3.90 and by contributions
of not less than a total of 45 cents an hour for “bona fide” fringe benefits; or

(3) By paying in cash directly to laborers or mechanics for the basic hourly rate and by making an
additional cash payment in lieu of the required benefits. For example, where an employer does not make
payments or incur costs for fringe benefits, he would meet his obligations for “painters” in the illustration
in paragraph (c) of §5.30, by paying directly to the painters a straight time hourly rate of not less than
$4.35($3.90 basic hourly rate plus 45 cents for fringe benefits); or

(4) As stated in paragraph (a) of this section, the contractor or subcontractor may discharge his minimum
wage obligations for the payment of straight time wages and fringe benefits by a combination of the
methods illustrated in paragraphs (b)(1) thru (3) of this section. Thus, for example, his obligations for
“painters” may be met by an hourly rate, partly in cash and partly in payments or costs for fringe benefits
which total not less than $4.35 ($3.90 basic hourly rate plus 45 cents for fringe benefits). The payments
in such case may be $4.10 in cash and 25 cents in payments or costs in fringe benefits. Or, they may be
$3.75in cash and 60 cents in payments or costs for fringe benefits.

[30 FR 13136, Oct. 15, 1965]

§5.32 Overtime payments.
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(a) The act excludes amounts paid by a contractor or subcontractor for fringe benefits in the computation
ofovertime under the Fair Labor Standards Act, the Contract Work Hours and Safety Standards Act, and
the Walsh-Healey Public Contracts Act whenever the overtime provisions of any of these statutes apply
concurrently with the Davis-Bacon Act or its related prevailing wage statutes. Itis clear from the legislative
history that in no event can the regular or basic rate upon which premium pay for overtime is calculated
under the aforementioned Federal statutes be less than the amount determined by the Secretary of Labor
as the basic hourly rate (i.e. cash rate) under section 1(b)(1) of the Davis-Bacon Act. (See S. Rep. No.
963, p. 7.) Contributions by employees are not excluded from the regular or basic rate upon which
overtime is computed under these statutes; that is, an employee's regular or basic straight-time rate is
computed on his earnings before any deductions are made for the employee's contributions to fringe
benefits. The contractor's contributions or costs for fringe benefits may be excluded in computing such
rate so long as theexclusions do not reduce the regular or basic rate below the basic hourly rate contained
in the wage determination.

(b) The legislative report notes that the phrase “contributions irrevocably made by a contractor or
subcontractor to a trustee or to a third person pursuant to a fund, plan, or program” was added to the bill
inCommittee. This language in essence conforms to the overtime provisions of section 7(d)(4) of the Fair
Labor Standards Act, as amended. The intent of the committee was to prevent any avoidance of overtime
requirements under existing law. See H. Rep. No. 308, p. 5.

(c)(1) The act permits a contractor or subcontractor to pay a cash equivalent of any fringe benefits found
prevailing by the Secretary of Labor. Such a cash equivalent would also be excludable in computing the
regular or basic rate under the Federal overtime laws mentioned in paragraph (a). For example, the W
construction contractor pays his laborers or mechanics $3.50 in cash under a wage determination of the
Secretary of Labor which requires a basic hourly rate of $3 and a fringe benefit contribution of 50 cents.
The contractor pays the 50 cents in cash because he made no payments and incurred no costs for fringe
benefits. Overtime compensation in this case would be computed on a regular or basic rate of $3.00 an
hour. However, in some cases a question of fact may be presented in ascertaining whether or not a cash
payment made to laborers or mechanics is actually in lieu of a fringe benefit or is simply part of their
straight time cash wage. In the latter situation, the cash payment is not excludable in computing overtime
compensation. Consider the examples set forth in paragraphs (c)(2) and (3) of this section.

(2) The X construction contractor has for some time been paying $3.25 an hour to a mechanic as his
basiccash wage plus 50 cents an hour as a contribution to a welfare and pension plan. The Secretary of
Labor determines that a basic hourly rate of $3 an hour and a fringe benefit contribution of 50 cents are
prevailing. The basic hourly rate or regular rate for overtime purposes would be $3.25, the rate actually
paid as a basic cash wage for the employee of X, rather than the $3 rate determined as prevailing by the
Secretary of Labor.

(3) Under the same prevailing wage determination, discussed in paragraph (c)(2) of this section, the Y
construction contractor who has been paying $3 an hour as his basic cash wage on which he has been
computing overtime compensation reduces the cash wage to $2.75 an hour but computes his costs of
benefits under section 1(b)(2)(B) as $1 an hour. In this example the regular or basic hourly rate would
continue to be $3 an hour. See S. Rep. No. 963, p. 7.
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XV. EQUAL OPPORTUNITY CLAUSE —41 C.F.R. 8§ 60-1.4 and 60-4.3

During the performance of this Contract, the Contractor agrees as follows:

1. The Contractor will not discriminate against any employee or applicant for employment because of
race, color, religion, sex, or national origin. The Contractor will take affirmative action to ensure that
applicants are employed, and that employees are treated during employment, without regard to their race,
color, religion, sex, sexual orientation, gender identity, or national origin. Such action shall include, but not
be limited to, the following: employment, upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training,
including apprenticeship. The Contractor agrees to post in conspicuous places, available to employees
and applicants for employment, notices to be provided setting forth the provisions of this nondiscrimination
clause.

2. The Contractor will, in all solicitations or advertisements for employees placed by or on behalf of the
Contractor, state that all qualified applicants will receive considerations for employment without regard to
race, color, religion, sex, or national origin.

3. The Contractor will send to each labor union or representative of workers with which he has a collective
bargaining agreement or other contract or understanding, a notice to be provided advising the said labor
union or workers' representatives of the Contractor's commitments under this section, and shall post copies
of the notice in conspicuous places available to employees and applicants for employment.

4. The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, and of
the rules, regulations, and relevant orders of the Secretary of Labor.

5. The Contractor will furnish all information and reports required by Executive Order 11246 of September
24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will
permit access to his books, records, and accounts by the administering agency and the Secretary of Labor
for purposes of investigation to ascertain compliance with such rules, regulations, and orders.

6. Inthe event of the Contractor's noncompliance with the nondiscrimination clauses of this Contract or
with any of the said rules, regulations, or orders, this Contract may be canceled, terminated, or suspended
in whole or in part and the Contractor may be declared ineligible for further Government contracts or
federally assisted construction contracts in accordance with procedure authorized in Executive Order 11246
of September 24, 1965, and such other sanctions may be imposed and remedies invoked as provided in
Executive Order 11246 of September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or
as otherwise provided by law.

7. The Contractor will include the portion of the sentence immediately preceding paragraph (1) and the
provisions of paragraphs (1) through (7) in every subcontract or purchase order unless exempted by rules,
regulations, or orders of the Secretary of Labor issued pursuant to section 204 of Executive Order 11246
of September 24, 1965, so that such provisions will be binding upon each subcontractor or vendor. The
Contractor will take such action with respect to any subcontract or purchase order as the City may direct
as a means of enforcing such provision, including sanctions for noncompliance: Provided, however, that
in the event a Contractor becomes involved in, or is threatened with, litigation with a subcontractor or vendor
as a result of such direction by the City the Contractor may request the United States to enter into such
litigation to protect the interests of the United States.

STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY CONSTRUCTION
CONTRACT SPECIFICATIONS

1. As used in these specifications:

a. “Covered area" means the geographical area described in the solicitation from which this Contract
resulted;

b. “Director" means Director, Office of Federal Contract Compliance Programs (OFCCP), U.S.
Department of Labor, or any person to whom the Director delegates authority;
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c. “Employer identification number" means the federal social security number used on the Employer's
Quarterly Federal Tax Return, U.S. Treasury Department Form 941,

d. “Minority” includes:

(1) Black (all) persons having origins in any of the Black African racial groups not of Hispanic
origin);

(2) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American, or other
Spanish culture or origin regardless of race);

(3) Asian and Pacific Islander (all persons having origins in any of the original peoples of the Far
East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); and

(4) American Indian or Alaskan native (all persons having origins in any of the original peoples of
North America and maintaining identifiable tribal affiliations through membership and participation or
community identification).

2. Whenever the Contractor, or any subcontractor at any tier, subcontracts a portion of the work involving
any construction trade, it shall physically include in each subcontract in excess of $10,000 the provisions
of these specifications and the Notice which contains the applicable goals for minority and female
participation and which is set forth in the solicitations from which this contract resulted.

3. If the Contractor is participating (pursuant to 41 C.F.R. § 60-4.5) in a Hometown Plan approved by the
U.S. Department of Labor in the covered area either individually or through an association, its affirmative
action obligations on all work in the Plan area (including goals and timetables) shall be in accordance with
that Plan for those trades which have unions participating in the Plan. Contractors shall be able to
demonstrate their participation in and compliance with the provisions of any such Hometown Plan. Each
contractor or subcontractor participating in an approved plan is individually required to comply with its
obligations under the EEO clause and to make a good faith effort to achieve each goal under the Plan in
each trade in which it has employees. The overall good faith performance by other contractors or
subcontractors toward a goal in an approved Plan does not excuse any covered contractor's or
subcontractor's failure to take good faith efforts to achieve the Plan goals and timetables.

4. The Contractor shall implement the specific affirmative action standards provided in paragraphs 7a
through 7p of these specifications. The goals set forth in the solicitation from which this Contract resulted
are expressed as percentages of the total hours of employment and training of minority and female
utilization the Contractor should reasonably be able to achieve in each construction trade in which it has
employees in the covered area. Covered construction contractors performing construction work in a
geographical area where they do not have a federal or federally assisted construction contract shall apply
the minority and female goals established for the geographical area where the work is being performed.
Goals are published periodically in the Federal Register in notice form, and such notices may be obtained
from any Office of Federal Contract Compliance Programs office or from federal procurement contracting
officers. The Contractor is expected to make substantially uniform progress in meeting its goals in each
craft during the period specified.

5. Neither the provisions of any collective bargaining agreement nor the failure by a union with whom the
Contractor has a collective bargaining agreement to refer either minorities or women shall excuse the
Contractor's obligations under these specifications, Executive Order 11246, or the regulations promulgated
pursuant thereto.

6. In order for the non-working training hours of apprentices and trainees to be counted in meeting the
goals, such apprentices and trainees shall be employed by the Contractor during the training period and
the Contractor shall have made a commitment to employ the apprentices and trainees at the completion of
their training, subject to the availability of employment opportunities. Trainees shall be trained pursuant to
training programs approved by the U.S. Department of Labor.

7. The Contractor shall take specific affirmative actions to ensure equal employment opportunity. The
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evaluation of the Contractor's compliance with these specifications shall be based upon its effort to achieve
maximum results from its actions. The Contractor shall document these efforts fully and shall implement
affirmative action steps at least as extensive as the following:

a. Ensure and maintain a working environment free of harassment, intimidation, and coercion at
all sites, and in all facilities at which the Contractor's employees are assigned to work. The Contractor,
where possible, will assign two or more women to each construction project. The Contractor shall
specifically ensure that all foremen, superintendents, and other onsite supervisory personnel are aware of
and carry out the Contractor's obligation to maintain such a working environment, with specific attention to
minority or female individuals working at such sites or in such facilities.

b. Establish and maintain a current list of minority and female recruitment sources, provide written
notification to minority and female recruitment sources and to community organizations when the Contractor
or its unions have employment opportunities available, and maintain a record of the organizations'
responses.

c. Maintain a current file of the names, addresses, and telephone numbers of each minority and
female off-the-street applicant and minority or female referral from a union, a recruitment source, or
community organization and of what action was taken with respect to each such individual. If such individual
was sent to the union hiring hall for referral and was not referred back to the Contractor by the union or, if
referred, not employed by the Contractor, this shall be documented in the file with the reason therefore
along with whatever additional actions the contractor may have taken.

d. Provide immediate written notification to the Director when the union or unions with which the
Contractor has a collective bargaining agreement has not referred to the Contractor a minority person or
female sent by the Contractor, or when the Contractor has other information that the union referral process
has impeded the Contractor's efforts to meet its obligations.

e. Develop on-the-job training opportunities and/or participate in training programs for the area
which expressly include minorities and women, including upgrading programs and apprenticeship and
trainee programs relevant to the Contractor's employment needs, especially those programs funded or
approved by the Department of Labor. The Contractor shall provide notice of these programs to the sources
compiled under 7b above.

f. Disseminate the Contractor's EEO policy by providing notice of the policy to unions and training
programs and requesting their cooperation in assisting the Contractor in meeting its EEO obligations; by
including it in any policy manual and collective bargaining agreement; by publicizing it in the company
newspaper, annual report, etc.; by specific review of the policy with all management personnel and with all
minority and female employees at least once a year; and by posting the company EEO policy on bulletin
boards accessible to all employees at each location where construction work is performed.

g. Review, at least annually, the company's EEO policy and affirmative action obligations under
these specifications with all employees having any responsibility for hiring, assignment, layoff, termination,
or other employment decisions including specific review of these items with onsite supervisory personnel
such as superintendents, general foremen, etc., prior to the initiation of construction work at any job site.
A written record shall be made and maintained identifying the time and place of these meetings, persons
attending, subject matter discussed, and disposition of the subject matter.

h. Disseminate the Contractor's EEO policy externally by including it in any advertising in the
news media, specifically including minority and female news media, and providing written notification to and
discussing the Contractor's EEO policy with other contractors and subcontractors with whom the Contractor
does or anticipates doing business.

i. Direct its recruitment efforts, both oral and written, to minority, female, and community
organizations, to schools with minority and female students; and to minority and female recruitment and
training organizations serving the Contractor's recruitment area and employment needs. Not later than one
month prior to the date for the acceptance of applications for apprenticeship or other training by any
recruitment source, the Contractor shall send written notification to organizations, such as the above,
describing the openings, screening procedures, and tests to be used in the selection process.
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j-  Encourage present minority and female employees to recruit other minority persons and
women and, where reasonable provide after school, summer, and vacation employment to minority and
female youth both on the site and in other areas of a contractor's workforce.

k. Validate all tests and other selection requirements where there is an obligation to do so under
41 C.F.R. Part 60-3.

. Conduct, at least annually, an inventory and evaluation at least of all minority and female
personnel, for promotional opportunities and encourage these employees to seek or to prepare for, through
appropriate training, etc., such opportunities.

m. Ensure that seniority practices, job classifications, work assignments, and other personnel
practices do not have a discriminatory effect by continually monitoring all personnel and employment related
activities to ensure that the EEO policy and the Contractor's obligations under these specifications are being
carried out.

n. Ensure that all facilities and company activities are non-segregated except that separate or
single user toilet and necessary changing facilities shall be provided to assure privacy between the sexes.

0. Document and maintain a record of all solicitations of offers for subcontracts from minority and
female construction contractors and suppliers, including circulation of solicitations to minority and female
contractor associations and other business associations.

p. Conduct a review, at least annually, of all supervisors’ adherence to and performance under
the Contractor's EEO policies and affirmative action obligations.

8. Contractors are encouraged to participate in voluntary associations, which assist in fulfilling one or
more of their affirmative action obligations (7a through 7p). The efforts of a contractor association, joint
contractor union, contractor community, or other similar groups of which the Contractor is a member and
participant, may be asserted as fulfilling any one or more of its obligations under 7a through 7p of these
specifications provided that the Contractor actively participates in the group, makes every effort to assure
that the group has a positive impact on the employment of minorities and women in the industry, ensures
that the concrete benefits of the program are reflected in the Contractor's minority and female workforce
participation, makes a good faith effort to meet its individual goals and timetables, and can provide access
to documentation which demonstrates the effectiveness of actions taken on behalf of the Contractor. The
obligation to comply, however, is the Contractor's and failure of such a group to fulfill an obligation shall not
be a defense for the Contractor's noncompliance.

9. A single goal for minorities and a separate single goal for women have been established. The
Contractor, however, is required to provide equal employment opportunity and to take affirmative action for
all minority groups, both male and female, and all women, both minority and non-minority. Consequently,
if the particular group is employed in a substantially disparate manner (for example, even though the
Contractor has achieved its goals for women generally,) the Contractor may be in violation of the Executive
Order if a specific minority group of women is underutilized.

10. The Contractor shall not use the goals and timetables or affirmative action standards to discriminate
against any person because of race, color, religion, sex, or national origin.

11. The Contractor shall not enter into any subcontract with any person or firm debarred from Government
contracts pursuant to Executive Order 11246.

12. The Contractor shall carry out such sanctions and penalties for violation of these specifications and of
the Equal Opportunity Clause, including suspension, termination, and cancellation of existing subcontracts
as may be imposed or ordered pursuant to Executive Order 11246, as amended, and its implementing
regulations, by the Office of Federal Contract Compliance Programs. Any contractor who fails to carry out
such sanctions and penalties shall be in violation of these specifications and Executive Order 11246, as
amended.
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13. The Contractor, in fulfilling its obligations under these specifications, shall implement specific affirmative
action steps, at least as extensive as those standards prescribed in paragraph 7 of these specifications, so
as to achieve maximum results from its efforts to ensure equal employment opportunity. If the Contractor
fails to comply with the requirements of the Executive Order, the implementing regulations, or these
specifications, the Director shall proceed in accordance with 41 C.F.R. § 60-4.8.

14. The Contractor shall designate a responsible official to monitor all employment related activity to ensure
that the company EEO policy is being carried out, to submit reports relating to the provisions hereof as may
be required by the Government, and to keep records. Records shall at least include for each employee,
the name, address, telephone number, construction trade, union affiliation if any, employee identification
number when assigned, social security nhumber, race, sex, status (e.g., mechanic, apprentice, trainee,
helper, or laborer), dates of changes in status, hours worked per week in the indicated trade, rate of pay,
and locations at which the work was performed. Records shall be maintained in an easily understandable
and retrievable form; however, to the degree that existing records satisfy this requirement, contractors shall
not be required to maintain separate records.

15. Nothing herein provided shall be construed as a limitation upon the application of other laws which
establish different standards of compliance or upon the application of requirements for the hiring of local or
other area residents (e.g., those under the Public Works Employment Act of 1977 and the Community
Development Block Grant Program).

See Attachment 6.

XVI. PROHIBITION OF SEGREGATED FACILITIES —41 C.F.R. §60-1.8

1. The Contractor agrees that it does not and will not maintain or provide for its employees any segregated
facilities at any of its establishments, and that is does not and will not permit its employees to perform their
services at any location under its control where segregated facilities are maintained. The Contractor agrees
that a breach of this provision is a violation of the Equal Opportunity provision in this Contract.

2. “Segregated facilities,” as used in this provision, means any waiting rooms, work areas, rest rooms and
wash rooms, restaurants and other eating areas, time clocks, locker rooms and other storage or dressing
areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing
facilities provided for employees, that are segregated by explicit directive or are in fact segregated on the
basis of race, color, religion, sex, or national origin because of written or oral policies or employee custom.
The term does not include separate or single-user rest rooms or necessary dressing or sleeping areas
provided to assure privacy between the sexes.

3. The Contractor shall include this provision in every subcontract and purchase order that is subject to
the Equal Opportunity provision of this Contract.

See Attachment 7.

XVII. NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION —41 C.F.R. § 60-4.2 and Executive
Order 11246

1. The offeror’s or bidder’s attention is called to the "Equal Opportunity Clause" and the "Standard Federal
Equal Employment Opportunity Construction Contract Specifications"” set forth herein.

2. The goals and timetables for minority and female participation, expressed in percentage terms for the
Contractor's aggregate workforce in each trade on all construction work in the covered area, are as follows:

Timetables

Goals for minority participation for each trade: No goal established; project is Race and Gender neutral.
Goals for female participation in each trade: No goal established; project is Race and Gender neutral.

These goals are applicable to all of the Contractor's construction work (whether or not it is federal or
federally-assisted) performed in the covered area. If the Contractor performs construction work in a
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geographical area located outside of the covered area, it shall apply the goals established for such
geographical area where the work is actually performed. With regard to this second area, the Contractor
also is subject to the goals for both its federally involved and non-federally involved construction.

The Contractor's compliance with the Executive Order and the regulations in 41 C.F.R. Part 60-4 shall be
based on its implementation of the Equal Opportunity Clause, specific affirmative action obligations required
by the specifications set forth in 41 C.F.R. 60-4.3(a), and its efforts to meet the goals. The hours of minority
and female employment and training shall be substantially uniform throughout the length of the Contract,
and in each trade, and the Contractor shall make a good faith effort to employ minorities and women evenly
on each of its projects. The transfer of minority or female employees or trainees from contractor to
contractor or from project to project, for the sole purpose of meeting the Contractor's goals, shall be a
violation of the Contract, the Executive Order, and the regulations in 41 C.F.R. Part 60-4. Compliance with
the goals will be measured against the total work hours performed.

3. The Contractor shall provide written notification to the Director of the Office of Federal Contract
Compliance Programs (OFCCP) within 10 working days of award of any construction subcontract in excess
of $10,000 at any tier for construction work under the Contract resulting from this solicitation. The
notification shall list the name, address, and telephone number of the subcontractor; employer identification
number of the subcontractor; estimated dollar amount of the subcontract; estimated starting and completion
dates of subcontract; and the geographical area in which the subcontract is to be performed.

4. As used in this notice and in the Contract resulting from this solicitation, the "covered area" is Arizona,
Maricopa County, and City of Phoenix.

XVIII.  TAX DELINQUENCY AND FELONY CONVICTIONS

The sponsor must ensure that no funding goes to any contractor who:
¢ Has been convicted of a Federal felony within the last 24 months; or

¢ Has any outstanding tax liability for which all judicial and administrative remedies have lapsed or
been exhausted.

See Attachment 8.

XIX.  TERMINATION OF CONTRACT -2 C.F.R. § 200, Appendix II(B) and FAA Circular 150/5370-
10, § 80-09

Termination for Convenience (Construction and Equipment Contracts)

The City may terminate this Contract in whole or in part at any time by providing written notice to the
Contractor. Such action may be without cause and without prejudice to any other right or remedy of the
City. Upon receipt of a written notice of termination, except as explicitly directed by the City, the Contractor
shall immediately proceed with the following obligations regardless of any delay in determining or adjusting
amounts due under this clause:

1. Contractor must immediately discontinue work as specified the written notice.

2. Terminate all subcontracts to the extent they relate to the work terminated under the notice.

3. Discontinue orders for materials and services, except as directed by the written notice.

4. Deliver to the City all fabricated and partially fabricated parts, completed and partially
completed work, supplies, equipment, and materials acquired prior to termination of the work and as
directed in the written notice.

5. Complete performance of the work not terminated by the notice.

6. Take action, as directed by the City, to protect and preserve property and work related to this
Contract that the City will take possession of.
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The City agrees to pay Contractor for:
1. Completed and acceptable work executed in accordance with the Contract documents prior to
the effective date of termination;

2. Documented expenses sustained prior to the effective date of termination in performing work
and furnishing labor, materials, or equipment as required by the Contract documents in connection with
uncompleted work;

3. Reasonable and substantiated claims, costs, and damages incurred in settlement of terminated
contracts with subcontractors and suppliers; and

4. Reasonable and substantiated expenses to the Contractor directly attributable to the City’s
termination action.

The City will not pay Contractor for loss of anticipated profits or revenue or other economic loss arising out
of or resulting from the City’s termination action.

The rights and remedies this clause provides are in addition to any other rights and remedies provided by
law or under this Contract.

Termination for Default (Construction)

Section 80-09 of FAA Advisory Circular 150/5370-10 establishes conditions, rights, and remedies
associated with the City’s termination of this Contract due to the default of the Contractor.

XX. DEBARMENT AND SUSPENSION — 2 C.F.R. Parts 180 and 1200 and DOT Order 4200.5

Certification of Bidder or Offeror Regarding Debarment

By submitting a bid or proposal under this solicitation, the bidder or offeror certifies that neither it nor its
principals are presently debarred or suspended by any federal department or agency from participation in
this transaction.

Certification of Lower Tier Contractors Regarding Debarment

The successful bidder, by administering each lower tier subcontract that exceeds $25,000 as a “covered
transaction”, must verify each lower tier participant of a “covered transaction” under the project is not
presently debarred or otherwise disqualified from participation in this federally assisted project. The
successful bidder will accomplish this by:

1. Checking the System for Award Management at website: http://www.sam.gov.

2. Collecting a certification statement similar to the Certificate Regarding Debarment and
Suspension (Bidder or Offeror), above.
3. Inserting a clause or condition in the covered transaction with the lower tier contract.

If the FAA later determines that a lower tier participant failed to disclose to a higher tier participant that it
was excluded or disqualified at the time it entered the covered transaction, the FAA may pursue any
available remedies, including suspension and debarment of the non-compliant participant.

See Attachment 9.

XXI. CONTRACT WORKHOURS AND SAFETY STANDARDS ACT REQUIREMENTS -2 C.F.R. § 200,
Appx. lI(E)
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1. Overtime Requirements.

No contractor or subcontractor contracting for any part of the contract work which may require or involve
the employment of laborers or mechanics shall require or permit any such laborer or mechanic, including
watchmen and guards, in any workweek in which he or she is employed on such work to work in excess of
forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less
than one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such
workweek.

2. Violation; Liability for Unpaid Wages; Liquidated Damages.

In the event of any violation of the clause set forth in paragraph (1) of this clause, the Contractor and any
subcontractor responsible therefor shall be liable for the unpaid wages. In addition, such Contractor and
subcontractor shall be liable to the U.S. (in the case of work done under contract for the District of Columbia
or a territory, to such District or to such territory), for liquidated damages. Such liquidated damages shall
be computed with respect to each individual laborer or mechanic, including watchmen and guards,
employed in violation of the clause set forth in paragraph (1) of this clause, in the sum of $10 for each
calendar day on which such individual was required or permitted to work in excess of the standard
workweek of forty hours without payment of the overtime wages required by the clause set forth in
paragraph (1) of this clause.

3. Withholding for Unpaid Wages and Liquidated Damages.

The FAA or the City shall upon its own action or upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld, from any moneys payable on account of work
performed by the Contractor or subcontractor under any such Contract or any other federal contract with
the same prime contractor, or any other federally-assisted contract subject to the Contract Work Hours and
Safety Standards Act, which is held by the same prime contractor, such sums as may be determined to be
necessary to satisfy any liabilities of such Contractor or subcontractor for unpaid wages and liquidated
damages as provided in the clause set forth in paragraph 2 of this clause.

4. Subcontractors.

The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in paragraphs (1)
through (4) and also a clause requiring the subcontractor to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for compliance by any subcontractor or lower tier
subcontractor with the clauses set forth in paragraphs (1) through (4) of this clause.

XXIl. CLEAN AIR AND WATER POLLUTION CONTROL —2 C.F.R. § 200, Appendix II(G)

Contractor agrees to comply with all applicable standards, orders, and regulations issued pursuant to the
Clean Air Act (42 U.S.C. 8§ 740-7671q) and the Federal Water Pollution Control Act, as amended (33 U.S.C.
§ 1251-1387). The Contractor agrees to report any violation to the City immediately upon discovery. The
City assumes responsibility for notifying the Environmental Protection Agency (EPA) and the FAA.

Contractor must include this requirement in all subcontracts that exceeds $150,000.

XXII. TRAFFICKING VICTIMS PROTECTION - 2 C.F.R. Part 175

The City may be unilaterally terminate this Contract without penalty, if the Contractor or a subcontractor is
a private entity and:

1. Engages in severe forms of trafficking in persons during the period of time that this Contract is
in effect:

2. Procures a commercial sex act during the period of time that this Contract is in effect; or
3. Uses forced labor in the performance of the Contract or subcontracts under this Contract.

If Contractor, an employee of the Contractor, or an employee of a subcontractor is determined by the City
to have committed any prohibited act listed above through conduct that is either:
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1. Associated with performance of this Contract or

2. Imputed to the Contractor using the standards and due process for imputing the conduct of an
individual to an organization as provided in 2 C.F.R. Part 180, “OMB Guidelines to Agencies on
Governmentwide Debarment and Suspension (Nonprocurement),” as implemented by the federal awarding
agency at 2 C.F.R. Part 376.

The Contractor must inform the City immediately of any information received from any source alleging a
violation of any prohibited act listed above during the term of this Contract.

For purposes of this Section:
1. “Employee” means either:

a. An individual employed by the Contractor or subcontractor who is engaged in the
performance of this Contract or a subcontract under this Contract; or

b. Another person engaged in the performance of this Contract and not compensated by the
Contractor or a subcontractor, including a volunteer or individual whose services are contributed by a third
party as an in-kind contribution toward cost sharing or matching requirements.

2. “Forced labor’ means labor obtained by any of the following methods: the recruitment,
harboring, transportation, provision, or obtaining of a person for labor or services, through the use of force,
fraud, or coercion for the purpose of subjection to involuntary servitude, peonage, debt bondage, or slavery.

3. “Private entity” means any entity, other than a state, local government, Indian tribe, or foreign
public entity, as those terms are defined in 2 C.F.R. § 175.25, and includes:

a. A nonprofit organization, including any nonprofit institution of higher education, hospital, or
tribal organization other than one included in the definition of Indian tribe at 2 C.F.R. § 175.25(b).

b. A for-profit organization.

4. “Severe forms of trafficking in persons,” “commercial sex act,” and “coercion” have the
meanings given at section 103 of the Trafficking Victims Protection Act, as amended (22 U.S.C. § 7102).

XXIV. Distracted Driving and Texting While Driving — Executive Order 13513 and DOT Order
3902.10

In accordance with Executive Order 13513, “Federal Leadership on Reducing Text Messaging While
Driving” (October 1, 2009), and DOT Order 3902.10, “Text Messaging While Driving” (December 30, 2009),
the FAA encourages the City and Contractor, as recipients of federal funds, to adopt and enforce safety
policies that decrease crashes caused by distracted drivers, including policies to ban text messaging while
driving when performing any work related to this Contract, a grant, or a sub-grant.

In support of this initiative, the City encourages the Contractor to promote policies and initiatives for its
employees and other work personnel that decrease crashes by distracted drivers, including policies that
ban text messaging while driving motor vehicles while performing work activities associated with this
Contract. The Contractor must include the substance of this clause in all sub-tier contracts exceeding
$3,500 and involve driving a motor vehicle in the performance of work activities associated with this
Contract.

XXV. Occupational Safety and Health Act of 1970 -- 29 C.F.R. Part 1910

All contracts and subcontracts that result from this solicitation incorporate by reference the requirements of
29 C.F.R. Part 1910 with the same force and effect as if given in full text. Contractor must provide a work
environment that is free from recognized hazards that may cause death or serious physical harm to the
employee. The Contractor retains full responsibility to monitor its compliance and their subcontractor’s
compliance with the applicable requirements of the Occupational Safety and Health Act of 1970 (20 C.F.R.
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Part 1910). Contractor must address any claims or disputes that pertain to a referenced requirement
directly with the U.S. Department of Labor — Occupational Safety and Health Administration.

XXVI. Copeland “Anti-kickback” Act — 2 C.F.R. 8 200, Appendix II(D) and 29 C.F.R. Parts 3 and 5

Contractor must comply with the requirements of the Copeland “Anti-Kickback” Act (18 U.S.C. § 874 and
40 U.S.C. § 3145), as supplemented by Department of Labor regulation 29 C.F.R. Part 3. Contractor and
subcontractors are prohibited from inducing, by any means, any person employed on the project to give up
any part of the compensation to which the employee is entitled. The Contractor and each subcontractor
must submit to the City a weekly statement on the wages paid to each employee performing on covered
work during the prior week. The City must report any violations of the Act to the FAA.

See also Section XIV.

XXVII. Federal Fair Labor Standards Act (Federal Minimum Wage) — 29 U.S.C. 88 201, et seq.

All contracts and subcontracts that result from this solicitation incorporate by reference the provisions of
29 C.F.R. Part 201, the Federal Fair Labor Standards Act (FLSA), with the same force and effect as if given
in full text. The FLSA sets minimum wage, overtime pay, recordkeeping, and child labor standards for full
and part time workers.

The Contractor has full responsibility to monitor compliance to the referenced statute or regulation. The

Contractor must address any claims or disputes that arise from this requirement directly with the U.S.
Department of Labor — Wage and Hour Division.

XXVIII. Procurement of Recovered Materials — 2 C.F.R. 8 200.322 and 40 C.F.R. Part 247

Contractor and subcontractor agree to comply with Section 6002 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, and the regulatory provisions of 40 C.F.R. Part
247. In the performance of this Contract and to the extent practicable, the Contractor and subcontractors
are to use of products containing the highest percentage of recovered materials for items designated by
the Environmental Protection Agency (EPA) under 40 C.F.R. Part 247 whenever:

1. The Contract requires procurement of $10,000 or more of a designated item during the fiscal
year or,

2. The Contractor has procured $10,000 or more of a designated item using federal funding during
the previous fiscal year.

The list of EPA-designated items is available atwww.epa.gov/ismm/comprehensive-procurement-
guidleines-construction-products.Section 6002(c) establishes exceptions to the preference for recovery of
EPA-designated products if the Contractor can demonstrate the item is:

1. Not reasonably available within a timeframe providing for compliance with the Contract
performance schedule;
2. Falils to meet reasonable contract performance requirements; or

3. Isonly available at an unreasonable price.

XXIX. Seismic Activity —49 C.F.R. Part 41

The Contractor agrees to ensure that all work performed under this Contract, including work performed by
subcontractors, conforms to a building code standard that provides a level of seismic safety substantially
equivalent to standards established by the National Earthquake Hazards Reduction Program (NEHRP).
Local building codes that model their code after the current version of the International Building Code (IBC)
meet the NEHRP equivalency level for seismic safety. At the conclusion of the design services, the
Contractor agrees to furnish the City a “certification of compliance” that attest conformance of the building
design and the construction specifications with the seismic standards of NEHRP or an equivalent building
code.
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ATTACHMENT 1 - BUY AMERICAN CERTIFICATION

Certificate of Buy American Compliance for Total Facility
(Buildings, such as terminals, for snow removal equipment,
for aircraft rescue and firefighting operations, etc.)

As a matter of bid responsiveness, the bidder or offeror must complete, sign, date, and submit this
certification statement with their proposal. The bidder or offeror must indicate how they intend to comply
with 49 U.S.C. § 50101 by selecting one of the following certification statements. These statements are
mutually exclusive. Bidder must select one or the other (i.e. not both) by inserting a checkmark (v') or the
letter “X”.

0 Bidder or offeror hereby certifies that it will comply with 49 U.S.C. § 50101 by:
a) Only installing steel and manufactured products produced in the United States; or
b) Installing manufactured products for which the FAA has issued a waiver as indicated by
inclusion on the current FAA Nationwide Buy American Waivers Issued listing; or
c) Installing products listed as an Excepted Article, Material or Supply in Federal Acquisition
Regulation Subpart 25.108.

By selecting this certification statement, the bidder or offeror agrees:

1. To provide to the City evidence that documents the source and origin of the steel and
manufactured product.

2. To faithfully comply with providing U.S. domestic products.

3. To refrain from seeking a waiver request after establishment of the contract, unless
extenuating circumstances emerge that the FAA determines justified.

O The bidder or offeror hereby certifies it cannot comply with the 100% Buy American Preferences
of 49 U.S.C. § 50101(a) but may qualify for either a Type 3 or Type 4 waiver under 49 U.S.C. §
50101(b). By selecting this certification statement, the apparent bidder or offeror with the
apparent low bid agrees:

1. Tothe submitto the City within 15 calendar days of the bid opening, a formal waiver request
and required documentation that support the type of waiver being requested.

2. That failure to submit the required documentation within the specified timeframe is cause
for a non-responsive determination may results in rejection of the proposal.

3. To faithfully comply with providing US domestic products at or above the approved U.S.
domestic content percentage as approved by the FAA.

4, To furnish U.S. domestic product for any waiver request that the FAA rejects.

5. To refrain from seeking a waiver request after establishment of the contract, unless
extenuating circumstances emerge that the FAA determines justified.

Required Documentation

Type 3 Waiver - The cost of components and subcomponents produced in the United States is more than
60% of the cost of all components and subcomponents of the “facility”. The required documentation for a
type 3 waiver is:

a) Listing of all manufactured products that are not comprised of 100% U.S. domestic content
(excludes products listed on the FAA Nationwide Buy American Waivers Issued listing and
products excluded by Federal Acquisition Regulation Subpart 25.108; products of unknown
origin must be considered as non-domestic products in their entirety).

b) Cost of non-domestic components and subcomponents, excluding labor costs associated with
final assembly and installation at project location.

c) Percentage of non-domestic component and subcomponent cost as compared to total “facility”
component and subcomponent costs, excluding labor costs associated with final assembly and
installation at project location.
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Type 4 Waiver — Total cost of project using U.S. domestic source product exceeds the total project cost
using non-domestic product by 25%. The required documentation for a type 4 of waiver is:

a) Detailed cost information for total project using U.S. domestic product.
b) Detailed cost information for total project using non-domestic product.

False Statements: Per 49 U.S.C. § 47126, this certification concerns a matter within the jurisdiction of
the FAA and the making of a false, fictitious, or fraudulent certification may render the maker subject to
prosecution under Title 18, United States Code.

Date Signature

Company Name Title
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Certificate of Buy American Compliance for Manufactured Products

(Non-building construction projects, such as runway or
roadway construction, equipment acquisition projects, etc.).

As a matter of bid responsiveness, the bidder or offeror must complete, sign, date, and submit this
certification statement with their proposal. The bidder or offeror must indicate how they intend to comply
with 49 U.S.C. § 50101 by selecting one on the following certification statements. These statements are
mutually exclusive. Bidder must select one or the other (not both) by inserting a checkmark (v') or the letter

“X.

O Bidder or offeror hereby certifies that it will comply with 49 U.S.C. § 50101 by:

a)
b)

c)

Only installing steel and manufactured products produced in the United States, or;
Installing manufactured products for which the FAA has issued a waiver as indicated by
inclusion on the current FAA Nationwide Buy American Waivers Issued listing, or;
Installing products listed as an Excepted Article, Material or Supply in Federal Acquisition
Regulation Subpart 25.108.

By selecting this certification statement, the bidder or offeror agrees:

1.

To provide to the City evidence that documents the source and origin of the steel and
manufactured product.

To faithfully comply with providing U.S. domestic product.

To furnish U.S. domestic product for any waiver request that the FAA rejects
To refrain from seeking a waiver request after establishment of the contract, unless
extenuating circumstances emerge that the FAA determines justified.

O The bidder or offeror hereby certifies it cannot comply with the 100% Buy American Preferences
of 49 U.S.C. § 50101(a), but may qualify for either a Type 3 or Type 4 waiver under 49 U.S.C. §
50101(b). By selecting this certification statement, the apparent bidder or offeror with the
apparent low bid agrees:

1.

2.

3.

4,

To the submit to the City within 15 calendar days of the bid opening, a formal waiver request
and required documentation that support the type of waiver being requested.

That failure to submit the required documentation within the specified timeframe is cause
for a non-responsive determination may result in rejection of the proposal.

To faithfully comply with providing U.S. domestic products at or above the approved U.S.
domestic content percentage as approved by the FAA.

To refrain from seeking a waiver request after establishment of the contract, unless
extenuating circumstances emerge that the FAA determines justified.

Required Documentation

Type 3 Waiver - The cost of the item components and subcomponents produced in the United States is
more that 60% of the cost of all components and subcomponents of the “item”. The required documentation
for a type 3 waiver is:

a) Listing of all product components and subcomponents that are not comprised of 100% U.S.
domestic content (excludes products listed on the FAA Nationwide Buy American Waivers
Issued listing and products excluded by Federal Acquisition Regulation Subpart 25.108;
products of unknown origin must be considered as non-domestic products in their entirety).

b) Cost of non-domestic components and subcomponents, excluding labor costs associated with
final assembly at place of manufacture.

c) Percentage of non-domestic component and subcomponent cost as compared to total “item”
component and subcomponent costs, excluding labor costs associated with final assembly at
place of manufacture.

Type 4 Waiver — Total cost of project using U.S. domestic source product exceeds the total project cost
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using non-domestic product by 25%. The required documentation for a type 4 of waiver is:

a) Detailed cost information for total project using U.S. domestic product.
b) Detailed cost information for total project using non-domestic product.

False Statements: Per 49 U.S.C. § 47126, this certification concerns a matter within the jurisdiction of
the FAA and the making of a false, fictitious, or fraudulent certification may render the maker subject to
prosecution under Title 18, United States Code.

Date Signature

Company Name Title
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ATTACHMENT 2 — CERTIFICATION REGARDING LOBBYING

As a condition of responsiveness, this Certification must be submitted with each bid or offer exceeding
$100,000.

The bidder or offeror certifies, by signing and submitting this bid or proposal, to the best of his or her
knowledge and belief, that:

1. No federally appropriated funds have been paid or will be paid, by or on behalf of the bidder or offeror,
to any person for influencing or attempting to influence an officer or employee of an agency, a member of
Congress, an officer or employee of Congress, or an employee of a member of Congress in connection
with the awarding of any federal contract, the making of any federal grant, the making of any federal loan,
the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or
modification of any federal contract, grant, loan, or cooperative agreement.

2. If any funds other than federally appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a member of Congress, an
officer or employee of Congress, or an employee of a member of Congress in connection with this federal
contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard Form-
-LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions.

3. The undersigned shall require that the language of this certification be included in the award documents
for all sub-awards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and
cooperative agreements) and that all sub-recipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction
was made or entered into. Submission of this certification is a prerequisite for making or entering into this
transaction imposed by 31 U.S.C. § 1352. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

The bidder or offeror, , certifies the truthfulness and accuracy of
each statement of this certification. In addition, the bidder or offeror understands and agrees that the
provisions of 31 U.S.C. 88§ 3801-3812, Administrative Remedies for False Claims and Statements, apply to
this certification.

Signature of Bidder’'s/Offeror's Authorized Official

Name and Title of Bidder's/Offeror's Authorized Official

Bidder’'s/Contractor's Firm Name

Date
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ATTACHMENT 3 - RIGHTS IN DATA AND RIGHTS IN INVENTIONS

Contractor by entering into this Contract with the City to perform services associated with or in requirement
of the conditions stated in this Contract does, by affixing its authorized signature on the lines provided
below, agrees to the following:

1. That no sole rights to data provided in the submission or in fulfillment of contract requirements exist
within the domain of the Contractor.

2. That all data provided in the submission or in the documents provided in fulfillment of this Contract
become the property of the City for its use and benefit.

3. That no data submitted in documents required for Contract fulfilment will be regarded by the City as
proprietary to the Contractor.

4. “Intellectual Property Rights” or “IPR” means all intellectual property rights, including any rights in any
invention, patent, discovery, improvement, know-how, utility model, trade-mark, copyright, industrial design,
mask work, integrated circuit topography, and trade secret, and all rights of whatsoever nature in computer
software and data, confidential information, and all intangible rights or privileges of any nature similar to
any of the foregoing, including in every case in any part of the world and whether or not registered, and
shall include all rights in any applications and granted registrations for any of the foregoing.

5. “Joint IPR” means the Intellectual Property Rights conceived, created, developed, or reduced to
practice in a Project pursuant to this Contract.

6. Intellectual Property Ownership. The City shall own all right, title, and interest in any Intellectual
Property conceived, developed, created, or reduced to practice pursuant to this Contract, and Contractor
shall have no ownership interest therein. Contractor hereby irrevocably transfers, conveys, and assigns to
the City all of its right, title, and interest therein and in any property owned or to be owned by the City under
this Contract. Contractor shall execute such documents, render such assistance, and take such other
action as the City may reasonably request, at the City’s reasonable expense, to apply for, register, perfect,
confirm, and protect City’s Intellectual Property Rights and ownership interests. The City has the exclusive
right to apply for or register any patents, mask work rights, copyrights, and such other proprietary
protections with respect thereto.

7. All documents, including artwork, copy, posters, billboards, photographs, video tapes, audio tapes,
systems designs, drawings, estimates, field notes, investigations, software, reports, diagrams, surveys,
analysis, studies, or any other original works of authorship created by Contractor in the performance of this
Contract are to be and remain "works for hire" under Title 17, United States Code, and the property of the
City and all copyright ownership and authorship rights in the works shall belong to the City pursuant to 17
U.S.C. § 201(b). If the works that are the subject matter of this Contract are deemed to not be works for
hire, then Contractor hereby assigns to the City all of its right, title, and interest for the entire world in and
to the works and the copyright therein. Contractor agrees to cooperate and execute additional documents
reasonably necessary to conform with its obligations under this paragraph.

8. All Joint IPR will be the exclusive property of the City, and Contractor hereby assigns all its right, title,
and interest in the same to the City. Any and all intellectual property conceived by the Contractor prior to
the term of this Contract and utilized by it in rendering duties to the City are hereby licensed to the City for
use in its operations and for an infinite duration. This license is non-exclusive and may be assigned without
the Contractor’s prior written approval by the City. Contractor agrees to provide all reasonable assistance
requested by the City for the registration and protection of such intellectual property rights free of charge.
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RIGHTS IN DATA AND RIGHTS IN INVENTIONS (continued)

Signature of Contractor's Authorized Official

Name and Title of Contractor's Authorized Official

Bidder’'s/Contractor's Firm Name

Date
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ATTACHMENT 4 — TRADE RESTRICTION CERTIFICATION

By submission of a bid or offer, the bidder or offeror certifies that with respect to this solicitation and any
resulting contract, the bidder or offeror:

1. Is not owned or controlled by one or more citizens of a foreign country included in the list of
countries that discriminate against U.S. firms as published by the Office of the United States Trade
Representative (U.S.T.R.);

2. Has not knowingly entered into any contract or subcontract for this project with a person that is
a citizen or national of a foreign country included on the list of countries that discriminate against U.S. firms
as published by the U.S.T.R.;

3. Has not entered into any subcontract for any product to be used on the federal project that is
produced in a foreign country included on the list of countries that discriminate against U.S. firms as
published by the U.S.T.R.

This certification concerns a matter within the jurisdiction of an agency of the United States and the making
of a false, fictitious, or fraudulent certification may render the maker subject to prosecution under 18 U.S.C.
§ 1001.

The bidder or offeror must provide immediate written notice to the City if the bidder or offeror learns that its
certification or that of a subcontractor was erroneous when submitted or has become erroneous by reason
of changed circumstances. The Contractor must require that subcontractors provide immediate written
notice to the Contractor if at any time it learns that its certification was erroneous by reason of changed
circumstances.

Unless the restrictions of this clause are waived by the Secretary of Transportation in accordance with 49
C.F.R. 30.17, no contract shall be awarded to a bidder or offeror or subcontractor:

1. Who is owned or controlled by one or more citizens or national of a foreign country included on
the list of countries that discriminate against U.S. firms as published by the U.S.T.R. or

2. Whose subcontractors are owned or controlled by one or more citizens or national of a foreign
country on the U.S.T.R. list, or

3. Who incorporates in the public works project any product of a foreign country on the U.S.T.R.
list.

Nothing contained in the foregoing shall be construed to require establishment of a system of records in
order to render, in good faith, the certification required by this provision. The knowledge and information
of the Contractor is not required to exceed that which is normally possessed by a prudent person in the
ordinary course of business dealings.

The bidder or offeror agrees that, if awarded a contract resulting from this solicitation, it will incorporate this
provision for certification without modification in all lower tier subcontracts. The Contractor may rely on the
certification of a prospective subcontractor that is not a firm from a foreign country foreign country included
on the list of countries that discriminate against U.S. firms as published by the U.S.T.R., unless the bidder
or offeror has knowledge that the certification is erroneous.

This certification is a material representation of fact upon which reliance was placed when making an award.
If it is later determined that the Contractor or subcontractor knowingly rendered an erroneous certification,
the FAA may direct through the City cancellation of the Contract or subcontract for default at no cost to the
City of the FAA.
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TRADE RESTRICTION CERTIFICATION (continued)

Signature of Bidder’'s/Offeror's Authorized Official

Name and Title of Bidder's/Offeror's Authorized Official

Bidder’s/Offeror's Firm Name

Date
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ATTACHMENT 5 - RESTRICTIONS ON FEDERAL
PUBLIC WORKS PROJECTS CERTIFICATION

1. Definitions. The definitions pertaining to this clause are those that are set forth in 49 C.F.R. 30.7-30.9.

2. General. This clause implements the procurement provisions contained in the Continuing Resolution
on the Fiscal Year 1988 Budget, Public Law No. 100-202, and the Airport and Airway Safety and Capacity
Expansion Act of 1987, Public Law No. 100-223.

3. Restrictions. The Contractor shall not knowingly enter into any subcontract under this Contract:

a. With a subcontractor of a foreign country included on the list of countries that discriminate
against U.S. firms published by the United States Trade Representative (U.S.T.R.); or

b. For the supply of any product for use on the Federal Public works project under this Contract
that is produced or manufactured in a foreign country included on the list of countries that discriminate
against U.S. firms published by the U.S.T.R.

4. Certification. The Contractor may rely upon the certification of a prospective subcontractor that it is not
a subcontractor of a foreign country included on the list of countries that discriminates against U.S. firms
published by the U.S.T.R. and that products supplied by such subcontractor for use on the federal public
works project under this Contract are not products of a foreign country included on the list of countries that
discriminate against U.S. firms published by the U.S.T.R., unless the Contractor has knowledge that the
certification is erroneous.

5. Erroneous certification. The certification in paragraph (2) of the provision entitled "Restriction on
Federal Public Works Projects-Certification,” is a material representation of fact upon which reliance was
placed when making the award. If it is later determined that the Contractor knowingly rendered an erroneous
certification, in addition to other remedies available to the Government, the Contracting Officer may cancel
this Contract for default at no cost to the Government.

6. Cancellation. Unless the restrictions of this clause are waived as provided in paragraph (5) of the
provision entitled "Restriction on Federal Public Works Projects-Certification," if the Contractor knowingly
enters into a subcontract with a subcontractor that is a subcontractor of a foreign country included on the
list of countries that discriminate against U.S. firms published by the U.S.T.R. or that supplies any product
for use on the federal public works project under this Contract of a foreign country included on the list of
countries that discriminate against U.S. firms published by the U.S.T.R., the Contracting Officer may cancel
this Contract for default, at no cost to the Government.

7. Subcontracts. The Contractor shall incorporate this clause, without modification, including this
paragraph (7) in all solicitations and subcontracts under this Contract:

Certification Regarding Restrictions on Federal Public Works Projects- Subcontractors

a. The Bidder/Contractor, by submission of an offer and/or execution of a contract certifies that
the Offeror/Contractor is:

(1) Not a Bidder/Contractor owned or controlled by one or more citizens or nationals of a
foreign country included on the list of countries that discriminate against U.S. firms published by the United
States Trade Representative (U.S.T.R.) or

(2) Not supplying any product for use on the federal public works project that is produced or

manufactured in a foreign country included on the list of foreign countries that discriminate against U.S.
firms published by the U.S.T.R.
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THIS CERTIFICATION CONCERNS A MATTER WITHIN THE JURISDICTION OF AN
AGENCY OF THE UNITED STATES AND THE MAKING OF A FALSE, FICTITIOUS, OR
FRAUDULENT CERTIFICATION MAY RENDER THE MAKER SUBJECT TO
PROSECUTION UNDER TITLE 18, U.S.C SECTION 1001.

b. The Bidder shall provide immediate written notice to the Contractor if, at any time, the Bidder
learns that its certification was erroneous by reason of changed circumstances.

c. The Contractor shall not knowingly enter into any subcontract under this Contract:

(1) With a subcontractor of a foreign country included on the list of countries that discriminate
against U.S. firms published by the U.S.T.R.; or

(2) Forthe supply of any product for use on the federal public works project under this Contract
that is produced or manufactured in a foreign country included on the list of countries that discriminate
against U.S. firms published by the U.S.T.R. The Contractor may rely upon the certification in paragraph
(7)(a) of this clause unless it has knowledge that the certification is erroneous.

d. Unless the restrictions of this clause have been waived under the Contract for the federal public
works project, if Contractor knowingly enters into a subcontract with a subcontractor that is a subcontractor
of a foreign country included on the list of countries that discriminate against U.S. firms published by the
U.S.T.R. or that supplies any product for use on the federal public works project under this Contract that is
produced or manufactured in a foreign country included on the list of countries that discriminate against
U.S. firms published by the U.S.T.R., the Government Contracting Officer may direct, through higher-tier
Contractors, cancellation of this Contract at no cost to the Government.

e. Definitions. The definitions pertaining to this clause are those that are set forth in 49 C.F.R.
30.7-30.9.

f.  The certification in paragraph (7)(a) of this clause is a material representation of fact upon
which reliance was placed when making the award. If it is later determined that the Contractor knowingly
rendered an erroneous certification, in addition to other remedies available to the Government, the
Government Contracting Officer may direct, through higher-tier Contractors, cancellation of this subcontract
at no cost to the Government.

g. The Contractor agrees to insert this clause, without modification, including this paragraph, in
all solicitations and subcontracts under this clause.

Signature of Bidder's/Contractor's Authorized Official

Name and Title of Bidder’'s/Contractor's Authorized Official

Bidder’'s/Contractor's Firm Name

Date
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ATTACHMENT 6 - CERTIFICATION ON PREVIOUS CONTRACTS

SUBJECT TO EQUAL OPPORTUNITY CLAUSE

Each Contractor and proposed subcontractors must complete the following form by checking the
appropriate blanks.

The Contractor or subcontractor has has not participated in a previous contract
subject to the Equal Opportunity Clause prescribed by Executive Order 11246, as amended, of September
24, 1965.

The Contractor or subcontractor has has not submitted all compliance reports in
connection with any such contract due under the applicable filing requirements; and that representations
indicating submission of required compliance reports signed by proposed subcontractors will be obtained
prior to award of subcontractors.

If the Contractor or subcontractor has participated in a previous contract subject to the Equal Opportunity
Clause and has not submitted compliance reports due under applicable filing requirements, the Contractor
shall submit a compliance report on Standard Form 100, “Employee Information Report EEP-1” prior to the
award of this Contract.

Signature of Contractor's Authorized Official

Name and Title of Contractor's Authorized Official

Contractor's Firm Name

Contractor's Business Address

Date

AIP Federal Provisions - Construction Page 62 of 66 Revised 03/08/2021



ATTACHMENT 7 - CERTIFICATION OF NON-SEGREGATED

FACILITIES

This Certification of Non-Segregated Facilities must be submitted prior to the award of a contract or
subcontract exceeding $10,000 which is not exempt from the provisions of the Equal Opportunity Clause.

Contractors receiving federally-assisted construction contract awards exceeding $10,000 which are not
exempt from the provisions of the Equal Opportunity Clause will be required to provide for the forwarding
of the following notice to prospective subcontractors for supplies and construction contracts where the
subcontracts exceed $10,000 and are not exempt from the provisions of the Equal Opportunity Clause.
NOTE: The penalty for making false statements in offers is prescribed in 18 U.S.C. 1001.

Notice to Prospective Subcontractors of Requirements for Certification of Non-Segregated
Facilities

1. A Certification of Non-Segregated Facilities shall be submitted prior to the award of a subcontract
exceeding $10,000, which is not exempt from the provisions of the Equal Opportunity Clause.

2. Contractors receiving subcontract awards exceeding $10,000 which are not exempt from the provisions
of the Equal Opportunity Clause will be required to provide for the forwarding of this notice to prospective
subcontractors for supplies and construction contracts where the subcontracts exceed $10,000 and are not
exempt from the provisions of the Equal Opportunity Clause. NOTE: The penalty for making false
statements in offers is prescribed in 18 U.S.C. 1001.

The Federally assisted Contractor certifies that he does not maintain or provide, for his employees any
segregated facilities at any of his establishment, and that he does not permit his employees to perform their
services at any location, under his control where segregated facilities are maintained. The Federally
assisted Construction Contractor certifies further that he will not maintain or provide for his employees
segregated facilities at any of his establishments, and that will not permit his employees to perform their
services at any location, under this control, where segregated facilities are maintained. The Federally
assisted Construction Contractor agrees that a breach of this certification is a violation of the Equal
Opportunity Clause in this Contract.

As used in this certification, the term “segregated facilities” means any waiting room, work areas, and
washrooms, restaurants and other eating area, time clocks, locker rooms and other storage or dressing
areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing
facilities provided for employees which are segregated by explicit directives or are, in fact, segregated on
the basis of race, color, religion, sex or national origin, because of habit, local custom, or any other reason.
The Federally assisted Contractor agrees that (except where he has obtained identical certifications from
proposed subcontractors for special time periods) he will obtain identical certifications from proposed
subcontractors prior to the award of subcontracts exceeding $10,000 which are not exempt from the
provisions of the Equal Opportunity Clause and that he will retain such certifications in his files.

Certification: The above information is true and complete to the best of my knowledge and belief.

Name of Contractor or subcontractor:

Signature and Title:

Business Address:

AIP Federal Provisions - Construction Page 63 of 66 Revised 03/08/2021



ATTACHMENT 8 — TAX DELINQUENCY AND FELONY CONVICTIONS

The applicant must complete the following two certification statements. The applicant must indicate its
current status as it relates to tax delinquency and felony conviction by inserting a checkmark (v') in the
space following the applicable response. The applicant agrees that, if awarded a contract resulting from
this solicitation, it will incorporate this provision for certification in all lower tier subcontracts.
Certifications

a) The applicant represents thatitis () is not () a corporation that has any unpaid Federal tax
liability that has been assessed, for which all judicial and administrative remedies have been
exhausted or have lapsed, and that is not being paid in a timely manner pursuant to an agreement
with the authority responsible for collecting the tax liability.

b) The applicant represents thatitis () is not () is not a corporation that was convicted of a
criminal violation under any Federal law within the preceding 24 months.

Note

If an applicant responds in the affirmative to either of the above representations, the applicant is ineligible
to receive an award unless the sponsor has received notification from the agency suspension and
debarment official (SDO) that the SDO has considered suspension or debarment and determined that
further action is not required to protect the Government’s interests. The applicant therefore must provide
information to the owner about its tax liability or conviction to the Owner, who will then notify the FAA
Airports District Office, which will then notify the agency’s SDO to facilitate completion of the required
considerations before award decisions are made.

Term Definitions

Felony conviction: Felony conviction means a conviction within the preceding twentyfour (24) months of
a felony criminal violation under any Federal law and includes conviction of an offense defined in a section
of the U.S. code that specifically classifies the offense as a felony and conviction of an offense that is
classified as a felony under 18 U.S.C. § 3559.

Tax Delinquency: A tax delinquency is any unpaid Federal tax liability that has been assessed, for which

all judicial and administrative remedies have been exhausted, or have lapsed, and that is not being paid in
a timely manner pursuant to an agreement with the authority responsible for collecting the tax liability.
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ATTACHMENT 9 - CERTIFICATION REGARDING DEBARMENT,

SUSPENSION, PROPOSED DEBARMENT, AND OTHER
RESPONSIBILITY MATTERS

A. The Bidder/Contractor certifies to the best of its knowledge and belief that the Bidder/Contractor and/or
any of its Principals:

1. Are not presently debarred, suspended, proposed for debarment, or declared ineligible for the
award of contracts by any Federal agency;

2. Have not within a three-year period preceding this bid, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal offense in connection with obtaining,
attempting to obtain, or performing a public (Federal, state, or local) contract or subcontract; violation of
Federal or state antitrust statutes relating to the submission of offers: or commission of embezzlement,
theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, violating
Federal criminal tax laws or receiving stolen property; and

3. Are not presently indicted for, or otherwise criminally or civilly charged by a governmental entity
with, commission of any of the offenses enumerated in paragraph (A) (2) of this provision.

4. Have not within a three-year period preceding this bid been notified of any delinquent Federal
taxes in an amount that exceeds $3,000 for which the liability remains unsatisfied.

5. Have not within a three-year period preceding this bid had one or more contracts terminated
for default by any Federal agency.

B. For the purpose of this Certification, “Principals” means officers; directors; owners; partners; and,
persons having primary management or supervisory responsibilities within a business entity (e.g., general
manager; plant manager; head of a subsidiary, division, or business segment, and similar positions). THIS
CERTIFICATION CONCERNS A MATTER WITHIN THE JURISDICTION OF AN AGENCY OF THE U.S.
AND THE MAKING OF A FALSE, FICTITIOUS, OR FRAUDULENT CERTIFICATION MAY RENDER THE
MAKER SUBJECT TO PROSECUTION UNDER S TITLE 18, U.S.C. SECTION 1001.

1. The Bidder/Contractor must provide immediate written notice to the Contracting Officer if, at
any time prior to contract award, the Bidder/Contractor learns that its certification was erroneous when
submitted or has become erroneous by reason of changed circumstances.

2. A certification that any of the items in paragraph (A) of this provision exists will not necessarily
result in withholding of an award. However, the certification will be considered in connection with a
determination of the Bidder’'s/Contractor's responsibility. Failure of the Bidder/Contractor to furnish a
certification or provide such additional information as requested by the Contracting Officer may render the
Bidder/Contractor nonresponsible.

3. Nothing contained in the foregoing will be construed to require establishment of a system of
records in order to render, in good faith, the certification required by paragraph (A) of this provision. The
knowledge and information of a Bidder/Contractor is not required to exceed that which is normally
possessed by a prudent person in the ordinary course of business dealings.

4. The certification in paragraph (A) of this provision is a material representation of fact upon
which reliance was placed when making award. If it is later determined that the Bidder/Contractor knowingly
rendered an erroneous certification, in addition to other remedies available to the Government, the
Contracting Officer may terminate the Contract for default.
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CERTIFICATION REGARDING DEBARMENT, SUSPENSION, PROPOSED DEBARMENT, AND
OTHER RESPONSIBILITY MATTERS (continued)

Signature of Bidder’s/Contractor's Authorized Official

Name and Title of Bidder’'s/Contractor's Authorized Official

Bidder’'s/Contractor's Firm Name

Date

(FAA/Date)
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FHWA-1273 — Revised October 23, 2023

REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS

. General

1. Nondiscrimination

Ill.  Non-segregated Facilities

IV.  Davis-Bacon and Related Act Provisions

V. Contract Work Hours and Safety Standards Act
Provisions

VI.  Subletting or Assigning the Contract

VII.  Safety: Accident Prevention

VIIl. False Statements Concerning Highway Projects

IX.  Implementation of Clean Air Act and Federal Water
Pollution Control Act

X.  Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion

XI.  Certification Regarding Use of Contract Funds for
Lobbying

XIl.  Use of United States-Flag Vessels:

ATTACHMENTS

A. Employment and Materials Preference for Appalachian
Development Highway System or Appalachian Local Access
Road Contracts (included in Appalachian contracts only)

. GENERAL

1. Form FHWA-1273 must be physically incorporated in each
construction contract funded under title 23, United States
Code, as required in 23 CFR 633.102(b) (excluding
emergency contracts solely intended for debris removal). The
contractor (or subcontractor) must insert this form in each
subcontract and further require its inclusion in all lower tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services). 23 CFR
633.102(e).

The applicable requirements of Form FHWA-1273 are
incorporated by reference for work done under any purchase
order, rental agreement or agreement for other services. The
prime contractor shall be responsible for compliance by any
subcontractor, lower-tier subcontractor or service provider. 23
CFR 633.102(e).

Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in all subcontracts and in lower tier
subcontracts (excluding subcontracts for design services,
purchase orders, rental agreements and other agreements for
supplies or services) in accordance with 23 CFR 633.102. The
design-builder shall be responsible for compliance by any
subcontractor, lower-tier subcontractor or service provider.

Contracting agencies may reference Form FHWA-1273 in
solicitation-for-bids or request-for-proposals documents,
however, the Form FHWA-1273 must be physically
incorporated (not referenced) in all contracts, subcontracts and
lower-tier subcontracts (excluding purchase orders, rental
agreements and other agreements for supplies or services
related to a construction contract). 23 CFR 633.102(b).

2. Subject to the applicability criteria noted in the following
sections, these contract provisions shall apply to all work

performed on the contract by the contractor's own organization
and with the assistance of workers under the contractor's
immediate superintendence and to all work performed on the
contract by piecework, station work, or by subcontract. 23
CFR 633.102(d).

3. A breach of any of the stipulations contained in these
Required Contract Provisions may be sufficient grounds for
withholding of progress payments, withholding of final
payment, termination of the contract, suspension / debarment
or any other action determined to be appropriate by the
contracting agency and FHWA.

4. Selection of Labor: During the performance of this contract,
the contractor shall not use convict labor for any purpose
within the limits of a construction project on a Federal-aid
highway unless it is labor performed by convicts who are on
parole, supervised release, or probation. 23 U.S.C. 114(b).
The term Federal-aid highway does not include roadways
functionally classified as local roads or rural minor collectors.
23 U.S.C. 101(a).

1. NONDISCRIMINATION (23 CFR 230.107(a); 23 CFR Part
230, Subpart A, Appendix A; EO 11246)

The provisions of this section related to 23 CFR Part 230,
Subpart A, Appendix A are applicable to all Federal-aid
construction contracts and to all related construction
subcontracts of $10,000 or more. The provisions of 23 CFR
Part 230 are not applicable to material supply, engineering, or
architectural service contracts.

In addition, the contractor and all subcontractors must comply
with the following policies: Executive Order 11246, 41 CFR
Part 60, 29 CFR Parts 1625-1627, 23 U.S.C. 140, Section 504
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794),
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C.
2000d et seq.), and related regulations including 49 CFR Parts
21, 26, and 27; and 23 CFR Parts 200, 230, and 633.

The contractor and all subcontractors must comply with: the
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000,
the Standard Federal Equal Employment Opportunity
Construction Contract Specifications in 41 CFR 60-4.3.

Note: The U.S. Department of Labor has exclusive authority to
determine compliance with Executive Order 11246 and the
policies of the Secretary of Labor including 41 CFR Part 60,
and 29 CFR Parts 1625-1627. The contracting agency and
the FHWA have the authority and the responsibility to ensure
compliance with 23 U.S.C. 140, Section 504 of the
Rehabilitation Act of 1973, as amended (29 U.S.C. 794), and
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C.
2000d et seq.), and related regulations including 49 CFR Parts
21, 26, and 27; and 23 CFR Parts 200, 230, and 633.

The following provision is adopted from 23 CFR Part 230,
Subpart A, Appendix A, with appropriate revisions to conform
to the U.S. Department of Labor (US DOL) and FHWA
requirements.



1. Equal Employment Opportunity: Equal Employment
Opportunity (EEO) requirements not to discriminate and to
take affirmative action to assure equal opportunity as set forth
under laws, executive orders, rules, regulations (see 28 CFR
Part 35, 29 CFR Part 1630, 29 CFR Parts 1625-1627, 41 CFR
Part 60 and 49 CFR Part 27) and orders of the Secretary of
Labor as modified by the provisions prescribed herein, and
imposed pursuant to 23 U.S.C. 140, shall constitute the EEO
and specific affirmative action standards for the contractor's
project activities under this contract. The provisions of the
Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et
seq.) set forth under 28 CFR Part 35 and 29 CFR Part 1630
are incorporated by reference in this contract. In the execution
of this contract, the contractor agrees to comply with the
following minimum specific requirement activities of EEO:

a. The contractor will work with the contracting agency and
the Federal Government to ensure that it has made every
good faith effort to provide equal opportunity with respect to all
of its terms and conditions of employment and in their review
of activities under the contract. 23 CFR 230.409 (g)(4) & (5).

b. The contractor will accept as its operating policy the
following statement:

"It is the policy of this Company to assure that applicants
are employed, and that employees are treated during
employment, without regard to their race, religion, sex,
sexual orientation, gender identity, color, national origin, age
or disability. Such action shall include: employment,
upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms
of compensation; and selection for training, including
apprenticeship, pre-apprenticeship, and/or on-the-job
training."

2. EEO Officer: The contractor will designate and make
known to the contracting officers an EEO Officer who will have
the responsibility for and must be capable of effectively
administering and promoting an active EEO program and who
must be assigned adequate authority and responsibility to do
SO.

3. Dissemination of Policy: All members of the contractor's
staff who are authorized to hire, supervise, promote, and
discharge employees, or who recommend such action or are
substantially involved in such action, will be made fully
cognizant of and will implement the contractor's EEO policy
and contractual responsibilities to provide EEO in each grade
and classification of employment. To ensure that the above
agreement will be met, the following actions will be taken as a
minimum:

a. Periodic meetings of supervisory and personnel office
employees will be conducted before the start of work and then
not less often than once every six months, at which time the
contractor's EEO policy and its implementation will be
reviewed and explained. The meetings will be conducted by
the EEO Officer or other knowledgeable company official.

b. All new supervisory or personnel office employees will be
given a thorough indoctrination by the EEO Officer, covering
all major aspects of the contractor's EEO obligations within
thirty days following their reporting for duty with the contractor.

c. All personnel who are engaged in direct recruitment for
the project will be instructed by the EEO Officer in the
contractor's procedures for locating and hiring minorities and
women.

d. Notices and posters setting forth the contractor's EEO
policy will be placed in areas readily accessible to employees,
applicants for employment and potential employees.

e. The contractor's EEO policy and the procedures to
implement such policy will be brought to the attention of
employees by means of meetings, employee handbooks, or
other appropriate means.

4. Recruitment: When advertising for employees, the
contractor will include in all advertisements for employees the
notation: "An Equal Opportunity Employer." All such
advertisements will be placed in publications having a large
circulation among minorities and women in the area from
which the project work force would normally be derived.

a. The contractor will, unless precluded by a valid
bargaining agreement, conduct systematic and direct
recruitment through public and private employee referral
sources likely to yield qualified minorities and women. To
meet this requirement, the contractor will identify sources of
potential minority group employees and establish with such
identified sources procedures whereby minority and women
applicants may be referred to the contractor for employment
consideration.

b. In the event the contractor has a valid bargaining
agreement providing for exclusive hiring hall referrals, the
contractor is expected to observe the provisions of that
agreement to the extent that the system meets the contractor's
compliance with EEO contract provisions. Where
implementation of such an agreement has the effect of
discriminating against minorities or women, or obligates the
contractor to do the same, such implementation violates
Federal nondiscrimination provisions.

c. The contractor will encourage its present employees to
refer minorities and women as applicants for employment.
Information and procedures with regard to referring such
applicants will be discussed with employees.

5. Personnel Actions: Wages, working conditions, and
employee benefits shall be established and administered, and
personnel actions of every type, including hiring, upgrading,
promotion, transfer, demotion, layoff, and termination, shall be
taken without regard to race, color, religion, sex, sexual
orientation, gender identity, national origin, age or disability.
The following procedures shall be followed:

a. The contractor will conduct periodic inspections of project
sites to ensure that working conditions and employee facilities
do not indicate discriminatory treatment of project site
personnel.

b. The contractor will periodically evaluate the spread of
wages paid within each classification to determine any
evidence of discriminatory wage practices.

c. The contractor will periodically review selected personnel
actions in depth to determine whether there is evidence of
discrimination. Where evidence is found, the contractor will
promptly take corrective action. If the review indicates that the
discrimination may extend beyond the actions reviewed, such
corrective action shall include all affected persons.

d. The contractor will promptly investigate all complaints of
alleged discrimination made to the contractor in connection
with its obligations under this contract, will attempt to resolve
such complaints, and will take appropriate corrective action



within a reasonable time. If the investigation indicates that the
discrimination may affect persons other than the complainant,
such corrective action shall include such other persons. Upon
completion of each investigation, the contractor will inform
every complainant of all of their avenues of appeal.

6. Training and Promotion:

a. The contractor will assist in locating, qualifying, and
increasing the skills of minorities and women who are
applicants for employment or current employees. Such efforts
should be aimed at developing full journey level status
employees in the type of trade or job classification involved.

b. Consistent with the contractor's work force requirements
and as permissible under Federal and State regulations, the
contractor shall make full use of training programs (i.e.,
apprenticeship and on-the-job training programs for the
geographical area of contract performance). In the event a
special provision for training is provided under this contract,
this subparagraph will be superseded as indicated in the
special provision. The contracting agency may reserve
training positions for persons who receive welfare assistance
in accordance with 23 U.S.C. 140(a).

c. The contractor will advise employees and applicants for
employment of available training programs and entrance
requirements for each.

d. The contractor will periodically review the training and
promotion potential of employees who are minorities and
women and will encourage eligible employees to apply for
such training and promotion.

7. Unions: If the contractor relies in whole or in part upon
unions as a source of employees, the contractor will use good
faith efforts to obtain the cooperation of such unions to
increase opportunities for minorities and women. 23 CFR
230.409. Actions by the contractor, either directly or through a
contractor's association acting as agent, will include the
procedures set forth below:

a. The contractor will use good faith efforts to develop, in
cooperation with the unions, joint training programs aimed
toward qualifying more minorities and women for membership
in the unions and increasing the skills of minorities and women
so that they may qualify for higher paying employment.

b. The contractor will use good faith efforts to incorporate an
EEO clause into each union agreement to the end that such
union will be contractually bound to refer applicants without
regard to their race, color, religion, sex, sexual orientation,
gender identity, national origin, age, or disability.

c. The contractor is to obtain information as to the referral
practices and policies of the labor union except that to the
extent such information is within the exclusive possession of
the labor union and such labor union refuses to furnish such
information to the contractor, the contractor shall so certify to
the contracting agency and shall set forth what efforts have
been made to obtain such information.

d. In the event the union is unable to provide the contractor
with a reasonable flow of referrals within the time limit set forth
in the collective bargaining agreement, the contractor will,
through independent recruitment efforts, fill the employment
vacancies without regard to race, color, religion, sex, sexual
orientation, gender identity, national origin, age, or disability;
making full efforts to obtain qualified and/or qualifiable
minorities and women. The failure of a union to provide

sufficient referrals (even though it is obligated to provide
exclusive referrals under the terms of a collective bargaining
agreement) does not relieve the contractor from the
requirements of this paragraph. In the event the union referral
practice prevents the contractor from meeting the obligations
pursuant to Executive Order 11246, as amended, and these
special provisions, such contractor shall immediately notify the
contracting agency.

8. Reasonable Accommodation for Applicants /
Employees with Disabilities: The contractor must be familiar
with the requirements for and comply with the Americans with
Disabilities Act and all rules and regulations established
thereunder. Employers must provide reasonable
accommodation in all employment activities unless to do so
would cause an undue hardship.

9. Selection of Subcontractors, Procurement of Materials
and Leasing of Equipment: The contractor shall not
discriminate on the grounds of race, color, religion, sex, sexual
orientation, gender identity, national origin, age, or disability in
the selection and retention of subcontractors, including
procurement of materials and leases of equipment. The
contractor shall take all necessary and reasonable steps to
ensure nondiscrimination in the administration of this contract.

a. The contractor shall notify all potential subcontractors,
suppliers, and lessors of their EEO obligations under this
contract.

b. The contractor will use good faith efforts to ensure
subcontractor compliance with their EEO obligations.

10. Assurances Required:

a. The requirements of 49 CFR Part 26 and the State
DOT’s FHWA-approved Disadvantaged Business Enterprise
(DBE) program are incorporated by reference.

b. The contractor, subrecipient or subcontractor shall not
discriminate on the basis of race, color, national origin, or sex
in the performance of this contract. The contractor shall carry
out applicable requirements of 49 CFR part 26 in the award
and administration of DOT-assisted contracts. Failure by the
contractor to carry out these requirements is a material breach
of this contract, which may result in the termination of this
contract or such other remedy as the recipient deems
appropriate, which may include, but is not limited to:

(1) Withholding monthly progress payments;

(2) Assessing sanctions;

(3) Liquidated damages; and/or

(4) Disqualifying the contractor from future bidding as non-
responsible.

c. The Title VI and nondiscrimination provisions of U.S.
DOT Order 1050.2A at Appendixes A and E are incorporated
by reference. 49 CFR Part 21.

11. Records and Reports: The contractor shall keep such
records as necessary to document compliance with the EEO
requirements. Such records shall be retained for a period of
three years following the date of the final payment to the
contractor for all contract work and shall be available at
reasonable times and places for inspection by authorized
representatives of the contracting agency and the FHWA.

a. The records kept by the contractor shall document the
following:



(1) The number and work hours of minority and non-
minority group members and women employed in each work
classification on the project;

(2) The progress and efforts being made in cooperation
with unions, when applicable, to increase employment
opportunities for minorities and women; and

(3) The progress and efforts being made in locating, hiring,
training, qualifying, and upgrading minorities and women.

b. The contractors and subcontractors will submit an annual
report to the contracting agency each July for the duration of
the project indicating the number of minority, women, and non-
minority group employees currently engaged in each work
classification required by the contract work. This information is
to be reported on Form FHWA-1391. The staffing data should
represent the project work force on board in all or any part of
the last payroll period preceding the end of July. If on-the-job
training is being required by special provision, the contractor
will be required to collect and report training data. The
employment data should reflect the work force on board during
all or any part of the last payroll period preceding the end of
July.

Ill. NONSEGREGATED FACILITIES

This provision is applicable to all Federal-aid construction
contracts and to all related construction subcontracts of more
than $10,000. 41 CFR 60-1.5.

As prescribed by 41 CFR 60-1.8, the contractor must ensure
that facilities provided for employees are provided in such a
manner that segregation on the basis of race, color, religion,
sex, sexual orientation, gender identity, or national origin
cannot result. The contractor may neither require such
segregated use by written or oral policies nor tolerate such use
by employee custom. The contractor's obligation extends
further to ensure that its employees are not assigned to
perform their services at any location under the contractor's
control where the facilities are segregated. The term "facilities
includes waiting rooms, work areas, restaurants and other
eating areas, time clocks, restrooms, washrooms, locker
rooms and other storage or dressing areas, parking lots,
drinking fountains, recreation or entertainment areas,
transportation, and housing provided for employees. The
contractor shall provide separate or single-user restrooms and
necessary dressing or sleeping areas to assure privacy
between sexes.

IV. DAVIS-BACON AND RELATED ACT PROVISIONS

This section is applicable to all Federal-aid construction
projects exceeding $2,000 and to all related subcontracts and
lower-tier subcontracts (regardless of subcontract size), in
accordance with 29 CFR 5.5. The requirements apply to all
projects located within the right-of-way of a roadway that is
functionally classified as Federal-aid highway. 23 U.S.C. 113.
This excludes roadways functionally classified as local roads
or rural minor collectors, which are exempt. 23 U.S.C. 101.
Where applicable law requires that projects be treated as a
project on a Federal-aid highway, the provisions of this subpart
will apply regardless of the location of the project. Examples
include: Surface Transportation Block Grant Program projects
funded under 23 U.S.C. 133 [excluding recreational trails
projects], the Nationally Significant Freight and Highway

Projects funded under 23 U.S.C. 117, and National Highway
Freight Program projects funded under 23 U.S.C. 167.

The following provisions are from the U.S. Department of
Labor regulations in 29 CFR 5.5 “Contract provisions and
related matters” with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements.

1. Minimum wages (29 CFR 5.5)

a. Wage rates and fringe benefits. All laborers and
mechanics employed or working upon the site of the work (or
otherwise working in construction or development of the
project under a development statute), will be paid
unconditionally and not less often than once a week, and
without subsequent deduction or rebate on any account
(except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the
Copeland Act (29 CER part 3)), the full amount of basic hourly
wages and bona fide fringe benefits (or cash equivalents
thereof) due at time of payment computed at rates not less
than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part
hereof, regardless of any contractual relationship which may
be alleged to exist between the contractor and such laborers
and mechanics. As provided in paragraphs (d) and (e) of 29
CFR 5.5, the appropriate wage determinations are effective by
operation of law even if they have not been attached to the
contract. Contributions made or costs reasonably anticipated
for bona fide fringe benefits under the Davis-Bacon Act (40
U.S.C. 3141(2)(B)) on behalf of laborers or mechanics are
considered wages paid to such laborers or mechanics, subject
to the provisions of paragraph 1.e. of this section; also, regular
contributions made or costs incurred for more than a weekly
period (but not less often than quarterly) under plans, funds, or
programs which cover the particular weekly period, are
deemed to be constructively made or incurred during such
weekly period. Such laborers and mechanics must be paid the
appropriate wage rate and fringe benefits on the wage
determination for the classification(s) of work actually
performed, without regard to skill, except as provided in
paragraph 4. of this section. Laborers or mechanics performing
work in more than one classification may be compensated at
the rate specified for each classification for the time actually
worked therein: Provided, That the employer's payroll records
accurately set forth the time spent in each classification in
which work is performed. The wage determination (including
any additional classifications and wage rates conformed under
paragraph 1.c. of this section) and the Davis-Bacon poster
(WH-1321) must be posted at all times by the contractor and
its subcontractors at the site of the work in a prominent and
accessible place where it can be easily seen by the workers.

b. Frequently recurring classifications. (1) In addition to wage
and fringe benefit rates that have been determined to be
prevailing under the procedures set forth in 29 CFR part 1, a
wage determination may contain, pursuant to § 1.3(f), wage
and fringe benefit rates for classifications of laborers and
mechanics for which conformance requests are regularly
submitted pursuant to paragraph 1.c. of this section, provided
that:

(i) The work performed by the classification is not
performed by a classification in the wage determination for
which a prevailing wage rate has been determined;
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(i) The classification is used in the area by the
construction industry; and

(iii) The wage rate for the classification bears a reasonable
relationship to the prevailing wage rates contained in the
wage determination.

(2) The Administrator will establish wage rates for such
classifications in accordance with paragraph 1.c.(1)(iii) of this
section. Work performed in such a classification must be paid
at no less than the wage and fringe benefit rate listed on the
wage determination for such classification.

c. Conformance. (1) The contracting officer must require that
any class of laborers or mechanics, including helpers, which is
not listed in the wage determination and which is to be
employed under the contract be classified in conformance with
the wage determination. Conformance of an additional
classification and wage rate and fringe benefits is appropriate
only when the following criteria have been met:

(i) The work to be performed by the classification
requested is not performed by a classification in the wage
determination; and

(i) The classification is used in the area by the
construction industry; and

(iii) The proposed wage rate, including any bona fide fringe
benefits, bears a reasonable relationship to the wage rates
contained in the wage determination.

(2) The conformance process may not be used to split,
subdivide, or otherwise avoid application of classifications
listed in the wage determination.

(3) If the contractor and the laborers and mechanics to be
employed in the classification (if known), or their
representatives, and the contracting officer agree on the
classification and wage rate (including the amount designated
for fringe benefits where appropriate), a report of the action
taken will be sent by the contracting officer by email to
DBAconformance@dol.gov. The Administrator, or an
authorized representative, will approve, modify, or disapprove
every additional classification action within 30 days of receipt
and so advise the contracting officer or will notify the
contracting officer within the 30—day period that additional time
is necessary.

(4) In the event the contractor, the laborers or mechanics to
be employed in the classification or their representatives, and
the contracting officer do not agree on the proposed
classification and wage rate (including the amount designated
for fringe benefits, where appropriate), the contracting officer
will, by email to DBAconformance@dol.gov, refer the
questions, including the views of all interested parties and the
recommendation of the contracting officer, to the Administrator
for determination. The Administrator, or an authorized
representative, will issue a determination within 30 days of
receipt and so advise the contracting officer or will notify the
contracting officer within the 30—day period that additional time
is necessary.

(5) The contracting officer must promptly notify the
contractor of the action taken by the Wage and Hour Division

under paragraphs 1.c.(3) and (4) of this section. The contractor
must furnish a written copy of such determination to each
affected worker or it must be posted as a part of the wage
determination. The wage rate (including fringe benefits where
appropriate) determined pursuant to paragraph 1.c.(3) or (4) of
this section must be paid to all workers performing work in the
classification under this contract from the first day on which
work is performed in the classification.

d. Fringe benefits not expressed as an hourly rate.
Whenever the minimum wage rate prescribed in the contract
for a class of laborers or mechanics includes a fringe benefit
which is not expressed as an hourly rate, the contractor may
either pay the benefit as stated in the wage determination or
may pay another bona fide fringe benefit or an hourly cash
equivalent thereof.

e. Unfunded plans. If the contractor does not make
payments to a trustee or other third person, the contractor may
consider as part of the wages of any laborer or mechanic the
amount of any costs reasonably anticipated in providing bona
fide fringe benefits under a plan or program, Provided, That
the Secretary of Labor has found, upon the written request of
the contractor, in accordance with the criteria set forth in
§ 5.28, that the applicable standards of the Davis-Bacon Act
have been met. The Secretary of Labor may require the
contractor to set aside in a separate account assets for the
meeting of obligations under the plan or program.

f. Interest. In the event of a failure to pay all or part of the
wages required by the contract, the contractor will be required
to pay interest on any underpayment of wages.

2. Withholding (29 CFR 5.5)

a. Withholding requirements. The contracting agency may,
upon its own action, or must, upon written request of an
authorized representative of the Department of Labor, withhold
or cause to be withheld from the contractor so much of the
accrued payments or advances as may be considered
necessary to satisfy the liabilities of the prime contractor or any
subcontractor for the full amount of wages and monetary relief,
including interest, required by the clauses set forth in this
section for violations of this contract, or to satisfy any such
liabilities required by any other Federal contract, or federally
assisted contract subject to Davis-Bacon labor standards, that
is held by the same prime contractor (as defined in § 5.2). The
necessary funds may be withheld from the contractor under
this contract, any other Federal contract with the same prime
contractor, or any other federally assisted contract that is
subject to Davis-Bacon labor standards requirements and is
held by the same prime contractor, regardless of whether the
other contract was awarded or assisted by the same agency,
and such funds may be used to satisfy the contractor liability
for which the funds were withheld. In the event of a
contractor's failure to pay any laborer or mechanic, including
any apprentice or helper working on the site of the work all or
part of the wages required by the contract, or upon the
contractor's failure to submit the required records as discussed
in paragraph 3.d. of this section, the contracting agency may
on its own initiative and after written notice to the contractor,
take such action as may be necessary to cause the
suspension of any further payment, advance, or guarantee of
funds until such violations have ceased.

b. Priority to withheld funds. The Department has priority to
funds withheld or to be withheld in accordance with paragraph
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2.a. of this section or Section V, paragraph 3.a., or both, over
claims to those funds by:

(1) A contractor's surety(ies), including without limitation
performance bond sureties and payment bond sureties;

(2) A contracting agency for its reprocurement costs;

(3) A trustee(s) (either a court-appointed trustee or a U.S.
trustee, or both) in bankruptcy of a contractor, or a contractor's
bankruptcy estate;

(4) A contractor's assignee(s);
(5) A contractor's successor(s); or

(6) A claim asserted under the Prompt Payment Act, 31
U.S.C. 3901-3907.

3. Records and certified payrolls (29 CFR 5.5)

a. Basic record requirements (1) Length of record retention.
All regular payrolls and other basic records must be
maintained by the contractor and any subcontractor during the
course of the work and preserved for all laborers and
mechanics working at the site of the work (or otherwise
working in construction or development of the project under a
development statute) for a period of at least 3 years after all
the work on the prime contract is completed.

(2) Information required. Such records must contain the
name; Social Security number; last known address, telephone
number, and email address of each such worker; each
worker's correct classification(s) of work actually performed;
hourly rates of wages paid (including rates of contributions or
costs anticipated for bona fide fringe benefits or cash
equivalents thereof of the types described in 40 U.S.C.
3141(2)(B) of the Davis-Bacon Act); daily and weekly number
of hours actually worked in total and on each covered contract;
deductions made; and actual wages paid.

(3) Additional records relating to fringe benefits. Whenever
the Secretary of Labor has found under paragraph 1.e. of this
section that the wages of any laborer or mechanic include the
amount of any costs reasonably anticipated in providing
benefits under a plan or program described in 40 U.S.C.
3141(2)(B) of the Davis-Bacon Act, the contractor must
maintain records which show that the commitment to provide
such benefits is enforceable, that the plan or program is
financially responsible, and that the plan or program has been
communicated in writing to the laborers or mechanics affected,
and records which show the costs anticipated or the actual
cost incurred in providing such benefits.

(4) Additional records relating to apprenticeship. Contractors
with apprentices working under approved programs must
maintain written evidence of the registration of apprenticeship
programs, the registration of the apprentices, and the ratios
and wage rates prescribed in the applicable programs.

b. Certified payroll requirements (1) Frequency and method
of submission. The contractor or subcontractor must submit
weekly, for each week in which any DBA- or Related Acts-
covered work is performed, certified payrolls to the contracting

agency. The prime contractor is responsible for the submission
of all certified payrolls by all subcontractors. A contracting
agency or prime contractor may permit or require contractors
to submit certified payrolls through an electronic system, as
long as the electronic system requires a legally valid electronic
signature; the system allows the contractor, the contracting
agency, and the Department of Labor to access the certified
payrolls upon request for at least 3 years after the work on the
prime contract has been completed; and the contracting
agency or prime contractor permits other methods of
submission in situations where the contractor is unable or
limited in its ability to use or access the electronic system.

(2) Information required. The certified payrolls submitted
must set out accurately and completely all of the information
required to be maintained under paragraph 3.a.(2) of this
section, except that full Social Security numbers and last
known addresses, telephone numbers, and email addresses
must not be included on weekly transmittals. Instead, the
certified payrolls need only include an individually identifying
number for each worker ( e.g., the last four digits of the
worker's Social Security number). The required weekly
certified payroll information may be submitted using Optional
Form WH-347 or in any other format desired. Optional Form
WH-347 is available for this purpose from the Wage and Hour
Division website at https.//www.dol.gov/sites/dolqov/files/WHD/
leqacy/files/wh347/.pdf or its successor website. It is not a
violation of this section for a prime contractor to require a
subcontractor to provide full Social Security numbers and last
known addresses, telephone numbers, and email addresses to
the prime contractor for its own records, without weekly
submission by the subcontractor to the contracting agency.

(3) Statement of Compliance. Each certified payroll
submitted must be accompanied by a “Statement of
Compliance,” signed by the contractor or subcontractor, or the
contractor's or subcontractor's agent who pays or supervises
the payment of the persons working on the contract, and must
certify the following:

(i) That the certified payroll for the payroll period contains
the information required to be provided under paragraph 3.b.
of this section, the appropriate information and basic records
are being maintained under paragraph 3.a. of this section,
and such information and records are correct and complete;

(i) That each laborer or mechanic (including each helper
and apprentice) working on the contract during the payroll
period has been paid the full weekly wages earned, without
rebate, either directly or indirectly, and that no deductions
have been made either directly or indirectly from the full
wages earned, other than permissible deductions as set
forth in 29 CFR part 3; and

(iii) That each laborer or mechanic has been paid not less
than the applicable wage rates and fringe benefits or cash
equivalents for the classification(s) of work actually
performed, as specified in the applicable wage determination
incorporated into the contract.

(4) Use of Optional Form WH-347. The weekly submission
of a properly executed certification set forth on the reverse
side of Optional Form WH-347 will satisfy the requirement for
submission of the “Statement of Compliance” required by
paragraph 3.b.(3) of this section.
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(5) Signature. The signature by the contractor,
subcontractor, or the contractor's or subcontractor's agent
must be an original handwritten signature or a legally valid
electronic signature.

(6) Falsification. The falsification of any of the above
certifications may subject the contractor or subcontractor to
civil or criminal prosecution under 18 U.S.C. 1001 and 31
U.S.C. 3729.

(7) Length of certified payroll retention. The contractor or
subcontractor must preserve all certified payrolls during the
course of the work and for a period of 3 years after all the work
on the prime contract is completed.

c. Contracts, subcontracts, and related documents. The
contractor or subcontractor must maintain this contract or
subcontract and related documents including, without
limitation, bids, proposals, amendments, modifications, and
extensions. The contractor or subcontractor must preserve
these contracts, subcontracts, and related documents during
the course of the work and for a period of 3 years after all the
work on the prime contract is completed.

d. Required disclosures and access (1) Required record
disclosures and access to workers. The contractor or
subcontractor must make the records required under
paragraphs 3.a. through 3.c. of this section, and any other
documents that the contracting agency, the State DOT, the
FHWA, or the Department of Labor deems necessary to
determine compliance with the labor standards provisions of
any of the applicable statutes referenced by § 5.1, available for
inspection, copying, or transcription by authorized
representatives of the contracting agency, the State DOT, the
FHWA, or the Department of Labor, and must permit such
representatives to interview workers during working hours on
the job.

(2) Sanctions for non-compliance with records and worker
access requirements. If the contractor or subcontractor fails to
submit the required records or to make them available, or
refuses to permit worker interviews during working hours on
the job, the Federal agency may, after written notice to the
contractor, sponsor, applicant, owner, or other entity, as the
case may be, that maintains such records or that employs
such workers, take such action as may be necessary to cause
the suspension of any further payment, advance, or guarantee
of funds. Furthermore, failure to submit the required records
upon request or to make such records available, or to permit
worker interviews during working hours on the job, may be
grounds for debarment action pursuant to § 5.12. In addition,
any contractor or other person that fails to submit the required
records or make those records available to WHD within the
time WHD requests that the records be produced will be
precluded from introducing as evidence in an administrative
proceeding under 29 CFR part 6 any of the required records
that were not provided or made available to WHD. WHD will
take into consideration a reasonable request from the
contractor or person for an extension of the time for
submission of records. WHD will determine the
reasonableness of the request and may consider, among other
things, the location of the records and the volume of
production.

(3) Required information disclosures. Contractors and
subcontractors must maintain the full Social Security number
and last known address, telephone number, and email address

of each covered worker, and must provide them upon request
to the contracting agency, the State DOT, the FHWA, the
contractor, or the Wage and Hour Division of the Department
of Labor for purposes of an investigation or other compliance
action.

4. Apprentices and equal employment opportunity (29 CFR
5.5)

a. Apprentices (1) Rate of pay. Apprentices will be permitted
to work at less than the predetermined rate for the work they
perform when they are employed pursuant to and individually
registered in a bona fide apprenticeship program registered
with the U.S. Department of Labor, Employment and Training
Administration, Office of Apprenticeship (OA), or with a State
Apprenticeship Agency recognized by the OA. A person who is
not individually registered in the program, but who has been
certified by the OA or a State Apprenticeship Agency (where
appropriate) to be eligible for probationary employment as an
apprentice, will be permitted to work at less than the
predetermined rate for the work they perform in the first 90
days of probationary employment as an apprentice in such a
program. In the event the OA or a State Apprenticeship
Agency recognized by the OA withdraws approval of an
apprenticeship program, the contractor will no longer be
permitted to use apprentices at less than the applicable
predetermined rate for the work performed until an acceptable
program is approved.

(2) Fringe benefits. Apprentices must be paid fringe benefits
in accordance with the provisions of the apprenticeship
program. If the apprenticeship program does not specify fringe
benefits, apprentices must be paid the full amount of fringe
benefits listed on the wage determination for the applicable
classification. If the Administrator determines that a different
practice prevails for the applicable apprentice classification,
fringe benefits must be paid in accordance with that
determination.

(3) Apprenticeship ratio. The allowable ratio of apprentices to
journeyworkers on the job site in any craft classification must
not be greater than the ratio permitted to the contractor as to
the entire work force under the registered program or the ratio
applicable to the locality of the project pursuant to paragraph
4.a.(4) of this section. Any worker listed on a payroll at an
apprentice wage rate, who is not registered or otherwise
employed as stated in paragraph 4.a.(1) of this section, must
be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed.
In addition, any apprentice performing work on the job site in
excess of the ratio permitted under this section must be paid
not less than the applicable wage rate on the wage
determination for the work actually performed.

(4) Reciprocity of ratios and wage rates. Where a contractor
is performing construction on a project in a locality other than
the locality in which its program is registered, the ratios and
wage rates (expressed in percentages of the journeyworker's
hourly rate) applicable within the locality in which the
construction is being performed must be observed. If there is
no applicable ratio or wage rate for the locality of the project,
the ratio and wage rate specified in the contractor's registered
program must be observed.

b. Equal employment opportunity. The use of apprentices
and journeyworkers under this part must be in conformity with
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the equal employment opportunity requirements of Executive
Order 11246, as amended, and 29 CFR part 30.

c. Apprentices and Trainees (programs of the U.S. DOT).

Apprentices and trainees working under apprenticeship and
skill training programs which have been certified by the
Secretary of Transportation as promoting EEO in connection
with Federal-aid highway construction programs are not
subject to the requirements of paragraph 4 of this Section IV.
23 CFR 230.111(e)(2). The straight time hourly wage rates for
apprentices and trainees under such programs will be
established by the particular programs. The ratio of
apprentices and trainees to journeyworkers shall not be
greater than permitted by the terms of the particular program.

5. Compliance with Copeland Act requirements. The
contractor shall comply with the requirements of 29 CFR part
3, which are incorporated by reference in this contract as
provided in 29 CFR 5.5.

6. Subcontracts. The contractor or subcontractor must insert
FHWA-1273 in any subcontracts, along with the applicable
wage determination(s) and such other clauses or contract
modifications as the contracting agency may by appropriate
instructions require, and a clause requiring the subcontractors
to include these clauses and wage determination(s) in any
lower tier subcontracts. The prime contractor is responsible for
the compliance by any subcontractor or lower tier
subcontractor with all the contract clauses in this section. In
the event of any violations of these clauses, the prime
contractor and any subcontractor(s) responsible will be liable
for any unpaid wages and monetary relief, including interest
from the date of the underpayment or loss, due to any workers
of lower-tier subcontractors, and may be subject to debarment,
as appropriate. 29 CFR 5.5.

7. Contract termination: debarment. A breach of the
contract clauses in 29 CFR 5.5 may be grounds for termination
of the contract, and for debarment as a contractor and a
subcontractor as provided in 29 CFR 5.12.

8. Compliance with Davis-Bacon and Related Act
requirements. All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5
are herein incorporated by reference in this contract as
provided in 29 CFR 5.5.

9. Disputes concerning labor standards. As provided in 29
CFR 5.5, disputes arising out of the labor standards provisions
of this contract shall not be subject to the general disputes
clause of this contract. Such disputes shall be resolved in
accordance with the procedures of the Department of Labor
set forth in 29 CFR parts 5, 6, and 7. Disputes within the
meaning of this clause include disputes between the contractor
(or any of its subcontractors) and the contracting agency, the
U.S. Department of Labor, or the employees or their
representatives.

10. Certification of eligibility. a. By entering into this contract,
the contractor certifies that neither it nor any person or firm
who has an interest in the contractor's firm is a person or firm
ineligible to be awarded Government contracts by virtue of 40

U.S.C. 3144(b) or § 5.12(a).

b. No part of this contract shall be subcontracted to any
person or firm ineligible for award of a Government contract by

virtue of 40 U.S.C. 3144(b) or § 5.12(a).

c. The penalty for making false statements is prescribed in
the U.S. Code, Title 18 Crimes and Criminal Procedure, 18
U.S.C. 1001.

11. Anti-retaliation. It is unlawful for any person to discharge,
demote, intimidate, threaten, restrain, coerce, blacklist, harass,
or in any other manner discriminate against, or to cause any
person to discharge, demote, intimidate, threaten, restrain,
coerce, blacklist, harass, or in any other manner discriminate
against, any worker or job applicant for:

a. Notifying any contractor of any conduct which the worker
reasonably believes constitutes a violation of the DBA, Related
Acts, this part, or 29 CFR part 1 or 3;

b. Filing any complaint, initiating or causing to be initiated
any proceeding, or otherwise asserting or seeking to assert on
behalf of themselves or others any right or protection under the
DBA, Related Acts, this part, or 29 CFR part 1 or 3;

c. Cooperating in any investigation or other compliance
action, or testifying in any proceeding under the DBA, Related
Acts, this part, or 29 CFR part 1 or 3; or

d. Informing any other person about their rights under the
DBA, Related Acts, this part, or 29 CFR part 1 or 3.

V. CONTRACT WORK HOURS AND SAFETY STANDARDS
ACT

Pursuant to 29 CFR 5.5(b), the following clauses apply to any
Federal-aid construction contract in an amount in excess of
$100,000 and subject to the overtime provisions of the
Contract Work Hours and Safety Standards Act. These
clauses shall be inserted in addition to the clauses required by
29 CFR 5.5(a) or 29 CFR 4.6. As used in this paragraph, the
terms laborers and mechanics include watchpersons and
guards.

1. Overtime requirements. No contractor or subcontractor
contracting for any part of the contract work which may require
or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work to
work in excess of forty hours in such workweek unless such
laborer or mechanic receives compensation at a rate not less
than one and one-half times the basic rate of pay for all hours
worked in excess of forty hours in such workweek. 29 CFR
5.5.

2. Violation; liability for unpaid wages; liquidated
damages. In the event of any violation of the clause set forth
in paragraph 1. of this section the contractor and any
subcontractor responsible therefor shall be liable for the
unpaid wages and interest from the date of the underpayment.
In addition, such contractor and subcontractor shall be liable to
the United States (in the case of work done under contract for
the District of Columbia or a territory, to such District or to such
territory), for liquidated damages. Such liquidated damages
shall be computed with respect to each individual laborer or


https://www.ecfr.gov/current/title-29/part-30
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/18/1001
https://www.govinfo.gov/link/uscode/18/1001
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3

mechanic, including watchpersons and guards, employed in
violation of the clause set forth in paragraph 1. of this section,
in the sum currently provided in 29 CFR 5.5(b)(2)* for each
calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty
hours without payment of the overtime wages required by the
clause set forth in paragraph 1. of this section.

*$31 as of January 15, 2023 (See 88 FR 88 FR 2210) as may
be adjusted annually by the Department of Labor, pursuant to
the Federal Civil Penalties Inflation Adjustment Act of 1990.

3. Withholding for unpaid wages and liquidated damages

a. Withholding process. The FHWA or the contracting
agency may, upon its own action, or must, upon written
request of an authorized representative of the Department of
Labor, withhold or cause to be withheld from the contractor so
much of the accrued payments or advances as may be
considered necessary to satisfy the liabilities of the prime
contractor or any subcontractor for any unpaid wages;
monetary relief, including interest; and liquidated damages
required by the clauses set forth in this section on this
contract, any other Federal contract with the same prime
contractor, or any other federally assisted contract subject to
the Contract Work Hours and Safety Standards Act that is held
by the same prime contractor (as defined in § 5.2). The
necessary funds may be withheld from the contractor under
this contract, any other Federal contract with the same prime
contractor, or any other federally assisted contract that is
subject to the Contract Work Hours and Safety Standards Act
and is held by the same prime contractor, regardless of
whether the other contract was awarded or assisted by the
same agency, and such funds may be used to satisfy the
contractor liability for which the funds were withheld.

b. Priority to withheld funds. The Department has priority to
funds withheld or to be withheld in accordance with Section IV
paragraph 2.a. or paragraph 3.a. of this section, or both, over
claims to those funds by:

(1) A contractor's surety(ies), including without limitation
performance bond sureties and payment bond sureties;

(2) A contracting agency for its reprocurement costs;

(3) A trustee(s) (either a court-appointed trustee or a U.S.
trustee, or both) in bankruptcy of a contractor, or a contractor's
bankruptcy estate;

(4) A contractor's assignee(s);
(5) A contractor's successor(s); or

(6) A claim asserted under the Prompt Payment Act, 31
U.S.C. 3901-3907.

4. Subcontracts. The contractor or subcontractor must insert
in any subcontracts the clauses set forth in paragraphs 1.
through 5. of this section and a clause requiring the
subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor is responsible for
compliance by any subcontractor or lower tier subcontractor
with the clauses set forth in paragraphs 1. through 5. In the

event of any violations of these clauses, the prime contractor
and any subcontractor(s) responsible will be liable for any
unpaid wages and monetary relief, including interest from the
date of the underpayment or loss, due to any workers of lower-
tier subcontractors, and associated liquidated damages and
may be subject to debarment, as appropriate.

5. Anti-retaliation. It is unlawful for any person to discharge,
demote, intimidate, threaten, restrain, coerce, blacklist, harass,
or in any other manner discriminate against, or to cause any
person to discharge, demote, intimidate, threaten, restrain,
coerce, blacklist, harass, or in any other manner discriminate
against, any worker or job applicant for:

a. Notifying any contractor of any conduct which the worker
reasonably believes constitutes a violation of the Contract
Work Hours and Safety Standards Act (CWHSSA) or its
implementing regulations in this part;

b. Filing any complaint, initiating or causing to be initiated
any proceeding, or otherwise asserting or seeking to assert on
behalf of themselves or others any right or protection under
CWHSSA or this part;

c. Cooperating in any investigation or other compliance
action, or testifying in any proceeding under CWHSSA or this
part; or

d. Informing any other person about their rights under
CWHSSA or this part.

VI. SUBLETTING OR ASSIGNING THE CONTRACT

This provision is applicable to all Federal-aid construction
contracts on the National Highway System pursuant to 23 CFR
635.116.

1. The contractor shall perform with its own organization
contract work amounting to not less than 30 percent (or a
greater percentage if specified elsewhere in the contract) of
the total original contract price, excluding any specialty items
designated by the contracting agency. Specialty items may be
performed by subcontract and the amount of any such
specialty items performed may be deducted from the total
original contract price before computing the amount of work
required to be performed by the contractor's own organization
(23 CFR 635.116).

a. The term “perform work with its own organization” in
paragraph 1 of Section VI refers to workers employed or
leased by the prime contractor, and equipment owned or
rented by the prime contractor, with or without operators.
Such term does not include employees or equipment of a
subcontractor or lower tier subcontractor, agents of the prime
contractor, or any other assignees. The term may include
payments for the costs of hiring leased employees from an
employee leasing firm meeting all relevant Federal and State
regulatory requirements. Leased employees may only be
included in this term if the prime contractor meets all of the
following conditions: (based on longstanding interpretation)

(1) the prime contractor maintains control over the
supervision of the day-to-day activities of the leased
employees;

(2) the prime contractor remains responsible for the quality

of the work of the leased employees;
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(3) the prime contractor retains all power to accept or
exclude individual employees from work on the project; and
(4) the prime contractor remains ultimately responsible for
the payment of predetermined minimum wages, the
submission of payrolls, statements of compliance and all
other Federal regulatory requirements.

b. "Specialty Items" shall be construed to be limited to work
that requires highly specialized knowledge, abilities, or
equipment not ordinarily available in the type of contracting
organizations qualified and expected to bid or propose on the
contract as a whole and in general are to be limited to minor
components of the overall contract. 23 CFR 635.102.

2. Pursuant to 23 CFR 635.116(a), the contract amount upon
which the requirements set forth in paragraph (1) of Section VI
is computed includes the cost of material and manufactured
products which are to be purchased or produced by the
contractor under the contract provisions.

3. Pursuant to 23 CFR 635.116(c), the contractor shall furnish
(a) a competent superintendent or supervisor who is employed
by the firm, has full authority to direct performance of the work
in accordance with the contract requirements, and is in charge
of all construction operations (regardless of who performs the
work) and (b) such other of its own organizational resources
(supervision, management, and engineering services) as the
contracting officer determines is necessary to assure the
performance of the contract.

4. No portion of the contract shall be sublet, assigned or
otherwise disposed of except with the written consent of the
contracting officer, or authorized representative, and such
consent when given shall not be construed to relieve the
contractor of any responsibility for the fulfillment of the
contract. Written consent will be given only after the
contracting agency has assured that each subcontract is
evidenced in writing and that it contains all pertinent provisions
and requirements of the prime contract. (based on long-
standing interpretation of 23 CFR 635.116).

5. The 30-percent self-performance requirement of paragraph
(1) is not applicable to design-build contracts; however,
contracting agencies may establish their own self-performance
requirements. 23 CFR 635.116(d).

VII. SAFETY: ACCIDENT PREVENTION

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts.

1. In the performance of this contract the contractor shall
comply with all applicable Federal, State, and local laws
governing safety, health, and sanitation (23 CFR Part 635).
The contractor shall provide all safeguards, safety devices and
protective equipment and take any other needed actions as it
determines, or as the contracting officer may determine, to be
reasonably necessary to protect the life and health of
employees on the job and the safety of the public and to
protect property in connection with the performance of the
work covered by the contract. 23 CFR 635.108.

2. ltis a condition of this contract, and shall be made a
condition of each subcontract, which the contractor enters into
pursuant to this contract, that the contractor and any
subcontractor shall not permit any employee, in performance
of the contract, to work in surroundings or under conditions
which are unsanitary, hazardous or dangerous to his/her
health or safety, as determined under construction safety and
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health standards (29 CFR Part 1926) promulgated by the
Secretary of Labor, in accordance with Section 107 of the
Contract Work Hours and Safety Standards Act (40 U.S.C.
3704). 29 CFR 1926.10.

3. Pursuant to 29 CFR 1926.3, it is a condition of this contract
that the Secretary of Labor or authorized representative
thereof, shall have right of entry to any site of contract
performance to inspect or investigate the matter of compliance
with the construction safety and health standards and to carry
out the duties of the Secretary under Section 107 of the
Contract Work Hours and Safety Standards Act (40 U.S.C.
3704).

VIIl. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts.

In order to assure high quality and durable construction in
conformity with approved plans and specifications and a high
degree of reliability on statements and representations made
by engineers, contractors, suppliers, and workers on Federal-
aid highway projects, it is essential that all persons concerned
with the project perform their functions as carefully, thoroughly,
and honestly as possible. Willful falsification, distortion, or
misrepresentation with respect to any facts related to the
project is a violation of Federal law. To prevent any
misunderstanding regarding the seriousness of these and
similar acts, Form FHWA-1022 shall be posted on each
Federal-aid highway project (23 CFR Part 635) in one or more
places where it is readily available to all persons concerned
with the project:

18 U.S.C. 1020 reads as follows:

"Whoever, being an officer, agent, or employee of the United
States, or of any State or Territory, or whoever, whether a
person, association, firm, or corporation, knowingly makes any
false statement, false representation, or false report as to the
character, quality, quantity, or cost of the material used or to
be used, or the quantity or quality of the work performed or to
be performed, or the cost thereof in connection with the
submission of plans, maps, specifications, contracts, or costs
of construction on any highway or related project submitted for
approval to the Secretary of Transportation; or

Whoever knowingly makes any false statement, false
representation, false report or false claim with respect to the
character, quality, quantity, or cost of any work performed or to
be performed, or materials furnished or to be furnished, in
connection with the construction of any highway or related
project approved by the Secretary of Transportation; or

Whoever knowingly makes any false statement or false
representation as to material fact in any statement, certificate,
or report submitted pursuant to provisions of the Federal-aid
Roads Act approved July 11, 1916, (39 Stat. 355), as
amended and supplemented;

Shall be fined under this title or imprisoned not more than 5
years or both."



IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT (42 U.S.C. 7606; 2
CFR 200.88; EO 11738)

This provision is applicable to all Federal-aid construction
contracts in excess of $150,000 and to all related
subcontracts. 48 CFR 2.101; 2 CFR 200.327.

By submission of this bid/proposal or the execution of this
contract or subcontract, as appropriate, the bidder, proposer,
Federal-aid construction contractor, subcontractor, supplier, or
vendor agrees to comply with all applicable standards, orders
or regulations issued pursuant to the Clean Air Act (42 U.S.C.
7401-7671q) and the Federal Water Pollution Control Act, as
amended (33 U.S.C. 1251-1387). Violations must be reported
to the Federal Highway Administration and the Regional Office
of the Environmental Protection Agency. 2 CFR Part 200,
Appendix II.

The contractor agrees to include or cause to be included the
requirements of this Section in every subcontract, and further
agrees to take such action as the contracting agency may
direct as a means of enforcing such requirements. 2 CFR
200.327.

X. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION

This provision is applicable to all Federal-aid construction
contracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchase orders, lease agreements, consultant
contracts or any other covered transaction requiring FHWA
approval or that is estimated to cost $25,000 or more — as
defined in 2 CFR Parts 180 and 1200. 2 CFR 180.220 and
1200.220.

1. Instructions for Certification — First Tier Participants:

a. By signing and submitting this proposal, the prospective
first tier participant is providing the certification set out below.

b. The inability of a person to provide the certification set out
below will not necessarily result in denial of participation in this
covered transaction. The prospective first tier participant shall
submit an explanation of why it cannot provide the certification
set out below. The certification or explanation will be
considered in connection with the department or agency's
determination whether to enter into this transaction. However,
failure of the prospective first tier participant to furnish a
certification or an explanation shall disqualify such a person
from participation in this transaction. 2 CFR 180.320.

c. The certification in this clause is a material representation
of fact upon which reliance was placed when the contracting
agency determined to enter into this transaction. If it is later
determined that the prospective participant knowingly rendered
an erroneous certification, in addition to other remedies
available to the Federal Government, the contracting agency
may terminate this transaction for cause of default. 2 CFR
180.325.

d. The prospective first tier participant shall provide
immediate written notice to the contracting agency to whom
this proposal is submitted if any time the prospective first tier
participant learns that its certification was erroneous when
submitted or has become erroneous by reason of changed
circumstances. 2 CFR 180.345 and 180.350.
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e. The terms "covered transaction," "debarred,"
"suspended," "ineligible," "participant," "person," "principal,"
and "voluntarily excluded," as used in this clause, are defined
in 2 CFR Parts 180, Subpart |, 180.900-180.1020, and 1200.
“First Tier Covered Transactions” refers to any covered
transaction between a recipient or subrecipient of Federal
funds and a participant (such as the prime or general contract).
“Lower Tier Covered Transactions” refers to any covered
transaction under a First Tier Covered Transaction (such as
subcontracts). “First Tier Participant” refers to the participant
who has entered into a covered transaction with a recipient or
subrecipient of Federal funds (such as the prime or general
contractor). “Lower Tier Participant” refers any participant who
has entered into a covered transaction with a First Tier
Participant or other Lower Tier Participants (such as
subcontractors and suppliers).

f. The prospective first tier participant agrees by submitting
this proposal that, should the proposed covered transaction be
entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, unless authorized by
the department or agency entering into this transaction. 2
CFR 180.330.

g. The prospective first tier participant further agrees by
submitting this proposal that it will include the clause titled
"Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transactions,"
provided by the department or contracting agency, entering
into this covered transaction, without modification, in all lower
tier covered transactions and in all solicitations for lower tier
covered transactions exceeding the $25,000 threshold. 2 CFR
180.220 and 180.300.

h. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. 2 CFR 180.300;
180.320, and 180.325. A participant is responsible for
ensuring that its principals are not suspended, debarred, or
otherwise ineligible to participate in covered transactions. 2
CFR 180.335. To verify the eligibility of its principals, as well
as the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the System for
Award Management website (https://www.sam.gov/). 2 CFR
180.300, 180.320, and 180.325.

i. Nothing contained in the foregoing shall be construed to
require the establishment of a system of records in order to
render in good faith the certification required by this clause.
The knowledge and information of the prospective participant
is not required to exceed that which is normally possessed by
a prudent person in the ordinary course of business dealings.

j- Except for transactions authorized under paragraph (f) of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to
other remedies available to the Federal Government, the
department or agency may terminate this transaction for cause
or default. 2 CFR 180.325.

* ok ok ok ok
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2. Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — First Tier
Participants:

a. The prospective first tier participant certifies to the best of
its knowledge and belief, that it and its principals:

(1) Are not presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from
participating in covered transactions by any Federal
department or agency, 2 CFR 180.335;.

(2) Have not within a three-year period preceding this
proposal been convicted of or had a civil judgment rendered
against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing
a public (Federal, State, or local) transaction or contract under
a public transaction; violation of Federal or State antitrust
statutes or commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making false
statements, or receiving stolen property, 2 CFR 180.800;

(3) Are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity (Federal, State or
local) with commission of any of the offenses enumerated in
paragraph (a)(2) of this certification, 2 CFR 180.700 and
180.800; and

(4) Have not within a three-year period preceding this
application/proposal had one or more public transactions
(Federal, State or local) terminated for cause or default. 2
CFR 180.335(d).

(5) Are not a corporation that has been convicted of a felony
violation under any Federal law within the two-year period
preceding this proposal (USDOT Order 4200.6 implementing
appropriations act requirements); and

(6) Are not a corporation with any unpaid Federal tax liability
that has been assessed, for which all judicial and
administrative remedies have been exhausted, or have lapsed,
and that is not being paid in a timely manner pursuant to an
agreement with the authority responsible for collecting the tax
liability (USDOT Order 4200.6 implementing appropriations act
requirements).

b. Where the prospective participant is unable to certify to
any of the statements in this certification, such prospective
participant should attach an explanation to this proposal. 2
CFR 180.335 and 180.340.

* ok ok Kk ok

3. Instructions for Certification - Lower Tier Participants:

(Applicable to all subcontracts, purchase orders, and other
lower tier transactions requiring prior FHWA approval or
estimated to cost $25,000 or more - 2 CFR Parts 180 and
1200). 2 CFR 180.220 and 1200.220.

a. By signing and submitting this proposal, the prospective
lower tier participant is providing the certification set out below.

b. The certification in this clause is a material representation
of fact upon which reliance was placed when this transaction
was entered into. If it is later determined that the prospective
lower tier participant knowingly rendered an erroneous
certification, in addition to other remedies available to the
Federal Government, the department, or agency with which
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this transaction originated may pursue available remedies,
including suspension and/or debarment.

c. The prospective lower tier participant shall provide
immediate written notice to the person to which this proposal is
submitted if at any time the prospective lower tier participant
learns that its certification was erroneous by reason of
changed circumstances. 2 CFR 180.365.

d. The terms "covered transaction," "debarred,"
"suspended,” "ineligible," "participant,” "person," "principal,"
and "voluntarily excluded," as used in this clause, are defined
in 2 CFR Parts 180, Subpart |, 180.900 — 180.1020, and 1200.
You may contact the person to which this proposal is
submitted for assistance in obtaining a copy of those
regulations. “First Tier Covered Transactions” refers to any
covered transaction between a recipient or subrecipient of
Federal funds and a participant (such as the prime or general
contract). “Lower Tier Covered Transactions” refers to any
covered transaction under a First Tier Covered Transaction
(such as subcontracts). “First Tier Participant” refers to the
participant who has entered into a covered transaction with a
recipient or subrecipient of Federal funds (such as the prime or
general contractor). “Lower Tier Participant” refers any
participant who has entered into a covered transaction with a
First Tier Participant or other Lower Tier Participants (such as
subcontractors and suppliers).

e. The prospective lower tier participant agrees by
submitting this proposal that, should the proposed covered
transaction be entered into, it shall not knowingly enter into
any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily
excluded from participation in this covered transaction, unless
authorized by the department or agency with which this
transaction originated. 2 CFR 1200.220 and 1200.332.

f. The prospective lower tier participant further agrees by
submitting this proposal that it will include this clause titled
"Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transaction,"
without modification, in all lower tier covered transactions and
in all solicitations for lower tier covered transactions exceeding
the $25,000 threshold. 2 CFR 180.220 and 1200.220.

g. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as well as
the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the System for
Award Management website (https://www.sam.gov/), which is
compiled by the General Services Administration. 2 CFR
180.300, 180.320, 180.330, and 180.335.

h. Nothing contained in the foregoing shall be construed to
require establishment of a system of records in order to render
in good faith the certification required by this clause. The
knowledge and information of participant is not required to
exceed that which is normally possessed by a prudent person
in the ordinary course of business dealings.

i. Except for transactions authorized under paragraph e of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
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excluded from participation in this transaction, in addition to
other remedies available to the Federal Government, the
department or agency with which this transaction originated
may pursue available remedies, including suspension and/or
debarment. 2 CFR 180.325.

* Kk ok Kk ok

4. Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion--Lower Tier
Participants:

a. The prospective lower tier participant certifies, by
submission of this proposal, that neither it nor its principals:

(1) is presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from
participating in covered transactions by any Federal
department or agency, 2 CFR 180.355;

(2) is a corporation that has been convicted of a felony
violation under any Federal law within the two-year period
preceding this proposal (USDOT Order 4200.6 implementing
appropriations act requirements); and

(3) is a corporation with any unpaid Federal tax liability that
has been assessed, for which all judicial and administrative
remedies have been exhausted, or have lapsed, and that is
not being paid in a timely manner pursuant to an agreement
with the authority responsible for collecting the tax liability.
(USDOT Order 4200.6 implementing appropriations act
requirements)

b. Where the prospective lower tier participant is unable to
certify to any of the statements in this certification, such
prospective participant should attach an explanation to this
proposal.

* ok ok ok ok

XI. CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBBYING

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts which exceed
$100,000. 49 CFR Part 20, App. A.

1. The prospective participant certifies, by signing and
submitting this bid or proposal, to the best of his or her
knowledge and belief, that:

a. No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for
influencing or attempting to influence an officer or employee of
any Federal agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any
Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or
cooperative agreement.

b. If any funds other than Federal appropriated funds have
been paid or will be paid to any person for influencing or
attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or

13

cooperative agreement, the undersigned shall complete and
submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

2. This certification is a material representation of fact upon
which reliance was placed when this transaction was made or
entered into. Submission of this certification is a prerequisite
for making or entering into this transaction imposed by 31
U.S.C. 1352. Any person who fails to file the required
certification shall be subject to a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.

3. The prospective participant also agrees by submitting its
bid or proposal that the participant shall require that the
language of this certification be included in all lower tier
subcontracts, which exceed $100,000 and that all such
recipients shall certify and disclose accordingly.

Xll. USE OF UNITED STATES-FLAG VESSELS:

This provision is applicable to all Federal-aid construction
contracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchase orders, lease agreements, or any other
covered transaction. 46 CFR Part 381.

This requirement applies to material or equipment that is
acquired for a specific Federal-aid highway project. 46 CFR
381.7. ltis not applicable to goods or materials that come into
inventories independent of an FHWA funded-contract.

When oceanic shipments (or shipments across the Great
Lakes) are necessary for materials or equipment acquired for a
specific Federal-aid construction project, the bidder, proposer,
contractor, subcontractor, or vendor agrees:

1. To utilize privately owned United States-flag commercial
vessels to ship at least 50 percent of the gross tonnage
(computed separately for dry bulk carriers, dry cargo liners,
and tankers) involved, whenever shipping any equipment,
material, or commodities pursuant to this contract, to the
extent such vessels are available at fair and reasonable rates
for United States-flag commercial vessels. 46 CFR 381.7.

2. To furnish within 20 days following the date of loading for
shipments originating within the United States or within 30
working days following the date of loading for shipments
originating outside the United States, a legible copy of a rated,
‘on-board’ commercial ocean bill-of-lading in English for each
shipment of cargo described in paragraph (b)(1) of this section
to both the Contracting Officer (through the prime contractor in
the case of subcontractor bills-of-lading) and to the Office of
Cargo and Commercial Sealift (MAR-620), Maritime
Administration, Washington, DC 20590. (MARAD requires
copies of the ocean carrier's (master) bills of lading, certified
onboard, dated, with rates and charges. These bills of lading
may contain business sensitive information and therefore may
be submitted directly to MARAD by the Ocean Transportation
Intermediary on behalf of the contractor). 46 CFR 381.7.



ATTACHMENT A - EMPLOYMENT AND MATERIALS
PREFERENCE FOR APPALACHIAN DEVELOPMENT
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS
ROAD CONTRACTS (23 CFR 633, Subpart B, Appendix B)
This provision is applicable to all Federal-aid projects funded
under the Appalachian Regional Development Act of 1965.

1. During the performance of this contract, the contractor
undertaking to do work which is, or reasonably may be, done
as on-site work, shall give preference to qualified persons who
regularly reside in the labor area as designated by the DOL
wherein the contract work is situated, or the subregion, or the
Appalachian counties of the State wherein the contract work is
situated, except:

a. To the extent that qualified persons regularly residing in
the area are not available.

b. For the reasonable needs of the contractor to employ
supervisory or specially experienced personnel necessary to
assure an efficient execution of the contract work.

c. For the obligation of the contractor to offer employment to
present or former employees as the result of a lawful collective
bargaining contract, provided that the number of nonresident
persons employed under this subparagraph (1c) shall not
exceed 20 percent of the total number of employees employed
by the contractor on the contract work, except as provided in
subparagraph (4) below.

2. The contractor shall place a job order with the State
Employment Service indicating (a) the classifications of the
laborers, mechanics and other employees required to perform
the contract work, (b) the number of employees required in
each classification, (c) the date on which the participant
estimates such employees will be required, and (d) any other
pertinent information required by the State Employment
Service to complete the job order form. The job order may be
placed with the State Employment Service in writing or by
telephone. If during the course of the contract work, the
information submitted by the contractor in the original job order
is substantially modified, the participant shall promptly notify
the State Employment Service.

3. The contractor shall give full consideration to all qualified
job applicants referred to him by the State Employment
Service. The contractor is not required to grant employment to
any job applicants who, in his opinion, are not qualified to
perform the classification of work required.

4. If, within one week following the placing of a job order by
the contractor with the State Employment Service, the State
Employment Service is unable to refer any qualified job
applicants to the contractor, or less than the number
requested, the State Employment Service will forward a
certificate to the contractor indicating the unavailability of
applicants. Such certificate shall be made a part of the
contractor's permanent project records. Upon receipt of this
certificate, the contractor may employ persons who do not
normally reside in the labor area to fill positions covered by the
certificate, notwithstanding the provisions of subparagraph (1c)
above.

5. The provisions of 23 CFR 633.207(e) allow the
contracting agency to provide a contractual preference for the
use of mineral resource materials native to the Appalachian
region.

6. The contractor shall include the provisions of Sections 1
through 4 of this Attachment A in every subcontract for work
which is, or reasonably may be, done as on-site work.
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